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ORDER TO SHOW CAUSE AND TEMPORARY RESTRAINING ORDER 
UNITED STATES DISTRiCT COURT 
SOUTHERN DISTRICT OF NEW YORK 

ee lle iiieieienieieD , 4 
COMPANIA ESPANOLA DE PETROLEOS, S.A , 
Plaintiff, 
Te Cry... S102 
- against - Judge Stewart 
NEREUS SHIPPING, S.%., ORDER TO SHOW 
: CAUSE AND 


Defendant. TEMPORARY 
: RESTRAINING ORDER 


Upon the verified compiaint and the annexed 
affidavits of PATRICK V. MARTIN and THEODORE P. DALY, sworn 
to on November 20, 12974, and on motion of POLES, TUBLIN, 
PATESTIDES & STRATAKIS, attorneys for plaintiff, it is 

ORDERED, that defendant show cause before me at the 


United States District Courthouse, Foley Square, Borough of 


Manhattan, City and State of New York, on the A it day of 
. November, 1974, at c o'clock in the ft > noon of that 


j 


day, or as soon thereafter as counsel can be heard in Room / 


why an order for preliminary injunction should not be entered 
pursuant to Rule 65 of the Federal Rules of Civil Procedure, 


restraining defendant from proceccing vith the arbitration 


demanded by defendant of t! : iatiff in the matter of 
defendant's claim against ~*’ .caff arising out of a contract 
of affrei t it between Ce’ endant sad HIDROCARBUROS Y 


DERIVADOS C.A. dated January 27, 1971, and it is further 


ORDERED, that the defendant, its attorneys, and the 
% 


c 


Panel of Arbitrators appointed by it be, and they hereby are 
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temporarily restrained from holding any hearing or other 
proceeding in connec zion with the arbitration demanded by 
defendant of the plaintiff in the matter of defendant's claim 
against plaintiff arising out of; the aforesaid contract of 
affreightment between cefendant and HIDROCARBUROS Y DERIVADOS 
C.A., dated January 27, 1971, until trial and judgment in 


the plaintiff's action for a declaratory judgment; and it is 


further 
fo gets ORDERED, that security in the sum of Re RD 
be posted; and it is further 
ORDERED, that this order expire within 10 days 
unless extended for a like period for good cause shown or 
unless extended by the consent of defendant; and it is 
further , 
ORDERED, that personal service of this order upon 
is a defendant or its attorneys by November eee 1974, f p.m. 


shall be deemed good and sufficient. 


Dated: New York, New York 
November !3/ , 1974 


SSUED AT: 


P.M. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


COMPANIA ESPANOLA DE PETROLEOS, Be 5 Fi 
Plaintiff, 
- against - COMPLAINT 
NEREUS SHIPPING S.A., 
Defendant. 
oe Ale pe ae Se og ven ee = Oe Se aE 


Plaintiff, COMPANIA ESPANOLA E PETROLEOS, S.A., 
through its attorneys, Poles, Tublin, Patestides & Stratakis, 


for its complaint against NEREUS SHIPPING S.A., defendant, alleges 


on information and belief as follows: 


1 Plaintiff, COMPANIA ESPANOLA DE PETROLEOS, S.A., 15 
a corporation duly organized and existing under the laws of Spain 
with an office and place of business at Number 32, Avenida de 


America, Madrid, Spain. 


2. Defendant, NEREUS SHIPPING S.A., is a foreign 
corporation with an office and place of business at 1041 Third 


Avenue, New York City, New York, care of Triton Shipping Inc. 


3. This is an action within the Admiralty and Maritime 
jurisdiction of this Court as defined by Rule Q(h) of the Federal 


Rules of Civil Procedure and as will hereinafter more fully appear. 


4, On January 27, 1971, in the City of New York; the 
defendant entered into a contract of affreightment with 


HIDROCARBUROS Y DERIVADOS C.A., a foreign corporation, hereinafter 


"HIDECA", for the transportation of about 1,800,000 tons of crude 
oil and/or Dirty Petroleum Products for the Persian Guilt £6 
Europe, starting sometime between November 15, 1971 and January 15, 


LODZ 


5S. On June 24, 1971 in Madrid, Spain, the plaintiff 
issued a Letter of Guaranty by which it agreed that should HIDECA 
default in payment or performance of its obligation under the 
aforesaid contract of affreightment with defendant, it (the plain- 
tiff) woule, upon notice and in accordance with the other terms 
of said guaranty, perform the balance of the contract and assume 
the rights and obligations on the same terms and conditions as 


contained in the aforesaid contract of affreightment. 


6. On September 3, 1974, defendant gave written notice 
to the plaintiff that it was claiming against plaintiff some 
$3,500,000 in damages for alleged breach of the aforesaid contract 
of affreightment by HIDECA, demanding arbitration with plaintiff, 


and that it had appointed MR. LLOYD C. NELSON as arbitrator. 


7. Plaintiff rejected this demand for arbitration on 
September 16, 1974, as improper, on the grounds that: 
(a) Plaintiff is not subject to the arbitration 
clause of the aforesaid contract of affreightment; and 
(b) HIDECA was not in default of its obligations 


under the contract and, in particular, had not defaulted on its 


obligation to submit its disputes with the defendant to arbitra- 


tion, 
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8. The above well-grounded rejection of defendant's 
demand for arbitration notwithstanding, defendant has proceeded 
by notice dated November 4, 1974, to appoint MR. MANFRED W. ARNOLI 
as second arbitrator and the two arbitrators thus appointed by 
the defendant have appointed MR. HARRY G. WEBBER as third arbitra- 
tor. That the "panel" thus constituted are to meet at the offices 
of Burke and Parsons, 52 Wall Street, New York City, New York for 
the purpose of proceeding with the arbitration of defendant's 


claim against plaintiff on November 21, 1974. 


9. Should this arbitration proceed, the plaintiff will 


thereby suffer irreparable harm. 


WHEREFORE, plaintiff demands: 
1. A declaratory judgment that: 

(a) Plaintiff, COMPANIA ESPANOLA DE PETROLEOS, S.A.y 
is not subject to the arbitration clause of the contract of 
affreightment between the defendant and HIDECA executed on 
January 27, 1974; or in the alternative 

(b) an arbitration against plaintiff may only 
proceed should HIDECA default with respect to its obligations 
under the eforesaid contract, including the arbitration provision 
thereof, i 

‘ the panel was improperly constituted, there 


being no arb: '\rabie dispute between the defendant or plaintiff at 


the time of its appointment. 
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2. An injunction enjoining the defendant, its attorneys 
and the panel arbitrators from proceeding with any hearings and 
from issuing any award with respect to any claim against the 
plaintiff; and for such other relief as the court may find just 


and proper. 


POLES, TUBLIN, PATESTIDES & STRATAKIS 
Attorneys for Plaintiff - 
py LAL Li le 
yo A A Member 4 the Firm 
Office & P. O. Address 

37 Wall Street 

New. York, N. Y. 1000% 

(212) 944-0580 


(Verified) 


= 
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AFFIDAVIT OF THEODORE P. DALY IN SUPPORT OF ORDER TO 
SHOW CAUSE AND TEMPORARY RESTRAINING ORDER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


sk: ak: Gelb cap ania al VOR et Sl MG GS Se TP SS CPL LE A AS LEY DLP, SD LES EDEL > 4 
COMPANIA ESPANOLA DE PETROLEOS, S.A., : 

Plaintitt, 

- against - 
AFFIDAVIT 

NEREUS SHIPPING S.A., 

Defendant. 
Be ie Ceo ew Meera sam eee x 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK) 


THEODORE P. DALY, being duly sworn deposes and says 
that he is a member of the firm of POLES, TUBLIN, PATESTIDES & 
STRATAKIS, attorneys for plaintiff COMPANIA ESPANOLA DE 
PETROLEOS, S.A., and makes this affidavit in support of plain- 
tiff's motion for a temporary restraining order restraining 
defendant from proceeding with a certain arbitration which it 
has demanded of plaintiff arising out of defendant's contract 
of affreightment with Hidrocarburos Y Derivados C.A. 

That he has given notice of plaintiff's motion for a 
restraining order and application for an order to show cause 
to THOMAS A. DILLON, ESQ. of Burke & Parsons, Esqs., attorneys 
f-. defendant, by telephone in the afternoon of November 20, 
19,4, and that Messrs. Burke & Parsons have consented to 
appear for argument on plaintiff's motion for a preliminery 


injunction at such time as fixed by the Court. 
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That no prior application for the relief sought herein 
has been made by or on behalf of the applicant to this or any 
other Court, 

That the applicant is proceeding hy Order to Show Cause 
to obtain a restraining order rather than proceeding by motion 
because time would not permit the making of a motion upon the 
required notice and unless the relief sought herein is 
granted and a restraining order made and served today, the 
arbitration that the applicant seeks to enjoin will proceed 


later this afternoon to the prejudice cf the applicant and 


habeas! 


ME ean EF P. DALY , 


the other parties in thac arbitration. 


Sworn to before me this 
i 
S 


Pr i day of November, 1974 


CL ee A oe é leg Ad 2 A< 4 Ve HAY 
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AFFIDAVIT OF PATRICK V. MARTIN IN SUPPORT OF ORDER 
TO SHOW CAUSE AND TEMPORARY RESTRAINING JRDER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


nt Re Ry ME ee Ae ee OE EE Re ee eee nee ee ee are x 
COMPANIA ESPANOLA DE PETROLEOS, S.A., 

Plaintiff, 

AFFIDAVIT 
Vv. 

NEREUS “TIPPING S.A., 

Defendant 
Oa aE Ne ND ee gD ooemmtan oe ee swidb anton ake x 


PATRICK V. MARTIN, being duly sworn, deposes and says: 

I am a member of the firm of POLES, TUBLIN, PATESTIDES & 
STRATAKIS, attorneys for the plaintiff, COMPANIA ESPANOLA DE 
PETROLEOS, S.A., a Spanish corporation, (hereinafter "“SEPSA™). 

I make this affidavit in support of the plaintiff's 
application for an order staying the arbitration of any alleged 
disputes between CEPSA and the defendant, Nereus Shipping, 
S.A., a Liberian corporation, (hereinafter "NEREUS") pending 
an adjudication of plaintiff's instant action for declaratory 
judgment. - 

Based on documents and records given to us by CEPSA, 
and upon information and belief, the facts are as follows: 

ae Defendant, NEREUS, and Hidrocarburos Y Derivados 
S.A., a Venezuelan corporation, (hereinafter "HIDECA") entered 


into a contract of affreightment dated New York, New York, 


January 27, 1971, (hereinafter the "COA") for the carriage of 
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about 1,800,000 tons of crude oil from the Persian Gulf to 
Spain according to the terms and conditions thereof. (A copy 
of the Contract of Affreightment is annexed hereto as Exhibit 
"A"). The COA is on the standard form of EXXONVOY charter 
party with certain deletions and additional clauses as agreed 
upon by NEREUS and HIDECA. 

In the COA, NEREUS is described as the “Owner” and HIDECA 


as "Charterer". 


Clause 24 of the COA provides tor arbitration of disputes 
between the Owner and the Charterer as follows: 

"24. ARBITRATION. Any and all differences and disputes 
of whatsoever nature arising out of tiiis charter shall be 
put to arbitration in the City of New York or in the City of 
London whichever place is specified in par. 1 of this charter 
pursuant to the laws relating to arbitration there in force 
before a board of three persons consisting of one arbitrator 

to be appointed by the Owner, one by the charterer and one 

by the two so chosen. The decision of any two of the three 
on any point or points shall be final. Either party hereto 
may call for such arbitration by service upon any officer 
of the other, whereever he may be found, of a written notice 
specifying the name and address of the arbitrator chosen by 
the first moving party and a brief description of tie disputes 
or differences which such party desires to put to arbitration. 
If the other party shall not by notice served upon an officer 


or the first moving party within twenty days of the service 
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Affidavit of Patrick V. Martin 


. 


of such first notice appoint its arbitrator to arbitrate the 


dispute or differences specified, then the first moving party 


shall have the right without further notice to appoint a second 


arbitrator who shall be a disinterested person with precisely 
the same force and effect as if said second arbitrator has 
been appointed by the other party. In the event that the two 
arbitrators fail to appoint a third arbitrator within twenty 
days of the appointment of the second arbitrator either 
arbitrator may apply to a Judge of any court of maritime 
jurisdiction in the city above mentioned for the appointment 


of a third arbitrator and the appointment of such arbitrator 


by such Judge on such application shall have precisely the same 


force and effect as if such arbitrator had been appointed 
by the two arbitrators. Until such time as the arbitrators 
finally close the hearing, either party shall have the right 
by written notice served on the arbitrators and on an officer 
of the other party to specify further disvutes or differences 
under this charter for hearing and determination. Awards 
made in pursuance to this clause may include costs, including 
a reasonable allowance for attorney's fees and judgment may 
be entered upon any award made hereunder in any court having 
jurisdiction in the premises." 

2. CEPSA, the plaintiff herein, entered into a contract 


of Guaranty, dated at Madrid, Spain, on June 24, 29434 


(hereinafter the "Guaranty") pursuant to which it agreed to 
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guaranty certain of HIDECA's obligations under the COA (a 
copy of the Guaranty is annexed hereto as Exhibit "B"). 

3. Upon information and belief, during the performance 
of the COA certain disputes arose between NEREUS and HIDECA. 

4. On or about August 23, 1974, HIDECA, through its 
attorneys Baker & McKenzie, served on NER: US a Notice of 
Arbitration and named as its arbitrator Professor Andreas F. 
Lowenfeld (a copy of said Notice of Arbitration is annexed 
hereto as Exibit "c"). 

5. By letter of September 9, 1974, Burke & Parsons acting 
on behalf of NEREUS, named Mr. Lloya Nelson as its arbitrator. 
(A copy of said letter is annexed hereto as Exhibit "D"). 

6. On September 3, 1974 NEREUS served on CEPSA a Notice 
of Arbitration (a copy of said Notice is annexed hereto as 
Exhibit "“E™). 

7. By letter dated September 16, 1974, CEPSA sejected 
the purported Notice of Arbitration and declined to nominate 
an arbitrator. (A copy of the’ Spanish notatarial certificate 
embodying the terms of the letter is annexed hereto as Exhibit 
i Head he 

8. On October 23, 1974, in a conversation with Mr. Nelson, 
I was advised that Burke and Parsons had nominated a second 
arbitrator, Mr. Manfred Arnold, and the two so nominated had 
appointed Mr. Harry Webber as a third arbitrator. On October 
25, 1974 I wrote to the three arbitrators requesting that they 


take no further steps until such time as there had been a 


‘ 
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determination as to their legal 
of this letter is annexed heret 

9. On November 4, 1974, we 
Burke and Parsons that the firs 
panel had been set for November 
of this letter is annexed heret 

10. 


CEPSA, as indicated in 


and annexed hereto, has rfused 
NEREUS on the grounds that (a) 

not incorporate the arbitration 
parties had intended to include 
have been simple for them to he 
arbitration clause in its Lette 
consented to the arbitration of 
(c) even if the guaranty be co 
to submit to arbitration 
HIDECA's place and stead, such 
unless HIDECA first defaulted i 
arbitration. Since HIDECA and 

tration of their disputes the d 
in any case gratuitous and with 


= 


ll. The restraining order 


order to preserve the position 
Getermination of the principal 


declaratory judgment. Seeking 


only viable option open to the 


of NEREUS' 
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capacity to act. (A copy 


o as Exhibit "G"). 


were advised by letter from 


t hearing of the purported 


21; 1974 at. 4200 p.m. (A copy 
o as Exhibit “°H"™). 
Exhibit "F" referred to above 


to proceed to arbitration with 
the Letter of Guaranty does 
the COA; if the 


clause in 


an arbitration clause, it wouJd 


ve done so; {b) there being no 


of Guaranty, CEPSA has not 
any dispute with NEREUS; and 
nstrued so as to obligate CEPSA 
claims against HIDECA in 
obligation could never arise 

n its obligations to answer in 
NEREUS are proceeding to arbi- 
emand on CEPSA to arbitrate is 
out any basis in the contract. 
sought herein is necessary in 
of the parties pending the 
action, plaintiff's suit for 

a dec’aratory judgment is the 


plaintiff. If the plaintiff 


r 
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were to proceed to arbitrate, it would probably be deemed to 
have accepted NEREUS' contention that the plaintiff is re- 
quired to arbitrate and to have submitted to the jurisdiction 
of the arbitrators and to be estopped from later contesting 
such jurisdiction. If the plaintiff should do nothing other 
than merely refuse to participate in the arbitration, and it 
should later be found, for whatever reasons, to be properly 
a party to the arbitration agreement, then it would 
have acted at its peril and lost its opportunity to contest 
the issues in dispute. 

From the foregoing, it is apparent that a restraining 
order should be granted to preserve the positions of the 


parties pending a resolution of the issue of whether the 


plaintiff is a party to the arbitration agreement. 


oe Af PAL Pt! 
-“ PATRICK V. MARTIN 


Sworn to before me this 


rh 
©) day of November, 1974 
Cwe is < ‘ Led I (gers ft, 2. > dl or 


ary Public 
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discharging ot such place, including Surtuble siourd tackle, mousing lines and |> - 1 by reason of of in complance “um any such ditection oF recommendation the 
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eS Tas Heatcwt of ACftret;*rent will remain in ful) fervee and eftect for a tout 
curmrits ef 600,060 lens tons Ten (10) -pescent more or less per yer at Ownecyés 
ception izirly evenly spread for a perioc of three (3) years 
2. Usssrts. to be classed highest AS or equivalent. 7 05 of vessels to Le at 


Ovnerts cption between 65,000 long tons cargo ten (10) vcrcent more or icss at 
(amer's optien to 145,000 long tons cargo ten (16) percent more or less at 
Ouner's options but total deadweight of any vessel sot to exceed 174,009 lony 
tens. lt vith vessel of no nore than twenty (20) years of age, 
jesurance on Cargo for Owner's cccount. 


if older eatra 


5. Ceners to give Charterers 45 days notice of incended nomination of each vesscl 
lucding under this contract and shall further give 30 days notice of definite 
reaination. Charterers shall within five (5) days of definite nomination sti- 
pulate the loading pore and voyage orders. In addition, Owners shall give Char- 
Lercrs cstimated prozram one (1) month prior cach calendar quarter for that 
quarter. 


the right to substitute a vessel of similar size and position on ony 
ination subject to suppliers' approval which shall wot be unreasanably vith- 


Underatood Worldscele cermas and conditions and any amendments thereto to apply 
throrchout this contract. 


ee Any inereese in War Risk Insurec::ce premiums on vesse) and/or crew and/or Crew 
Mer Bonuses over those in effect as of date of this contract to be for Chavtercr's 
account, PA 
f a: 
5. Freight rate, extras oud demurrage 10 “e¢ id at the rate of Worldscele One ts 
Mundred and Thirty (Ws 130) basis fupede=pe-rates in accordance with Worldscale 


yates im cffect on loading datc. 


Ze Chartecern have the optten to sub) all or any part of this contrace reualning 
fully resporsible for duc fulfil’ vent of all terms ané conditions and if Chartarers 
tre wbliged to sublet st any cime “it a: agreed that Owntrs, if required by sublet 
Chartecers, will change the loading and discharging ports to be one or more safe 
santead of eae or twa safe, althoug contcact intention is to supply Spain incia- 
slug Canaries. ‘ 

6. BUNKER CLAVIGE 

1{ ieguestec by Owners, Charterers to supply bunker fucl (max 3500 seconds Redwood 
‘hynver L) at discharge ports where bun«xers can be made available at the rete 
Cheeverers can secure frem Cepsa but with Cepsa's first rcfesal at parts what 
Cepsa's burner Lacilities are availiable. 


S$. web LANCELLATION 
lt is texety mutually arreed that Charterers and/cr Owners shall have the liberty 
tu cancel this Guatter Maety should any major power becaze involved in a wer with 
texts. or cach vibes. Mijor powers are defined as U.t.A., U.S.S.2R., Great Price: 
Freonc:, Japan, Pecpies Republic of China and Spain. 


bu. KUL Seenioh Caxes on Caro and/or vessel by reason of havins carje on aea.d zo Lec 
for Ciacterer's account. 

/ “ 

a | Py - - 

J F 

Fy 7s | y 7 

Yi ee : 

cS 


A 16.e 


EXHIBIT B--GUARANTY ANNEXED TO AFFIDAVIT 
OF PATRICK V. MARTIN 


Hess Cele SF PSROLA OL PRTROLLGS. S.A 


mAGRIED 


AD EER BR Ne. 2 
LETIOR OF CateNTY 
ay 
“a om 4G S.A. 
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EXHIBIT C--NOTICE OF ARBITRATION (HIDECA TO NEREUS ) 
ANNEXED TO AFFIDAVIT OF PATRICK V. MARTIN 


BAKER & MCKUNZIC 


HIDROCARBUNOS Y DERIVADOS, C.A., 
Claimant, : 
~against- 
NERRUS SHIPPING, S.A., as Agent $ 
for Ownc ts, 
Respondent. ° 
e - 


ROTICH OF BRBLTRATION 


HIDROCARRUROS Y DERIVADOS, C.A. (THideca"), the 


Claimant, by its attorneys, Daker & McKenzie, hereby Eanes, 


pursuant to the charter party dated January 27, 1971 between 


it ane the Respondent, Nereus Shipping, S.A. ("Nereus"), calls 


for eruitration on the basis of the disputes hereinafter briefly 


Gescribed and hereby names as its arbitrater: 


Professor Andres 
New York Univers, 
40 Weshington Aque 
Naw Yorh, ia 
United States cf America 


Senool «f Lav 


in accordance with paragraph 24, Pari: II of the 


‘ 


tty, there is set forln below a brief description of 


the dinsutes ex diftcrences which Hidece desires to put to 


1. Nereus committed a hreuch of the entice charter 


party. 


te 
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2. Nereus improperly withheld froin Mideca a vessel 

which Nereus had nominated and Nideca had accepted. 
3. Nereus improperly and wrongfully obtained a 
court order purporting to attach certain assets of Hideca. 


4. Nereus improperly and wrongfully invoked the 


guarantee under the charter party by Compania Espanola de 


p S.A. 


Claimant requests an award setting forth damages as 
A 
established and declaring that the charter party has been 


terminated by the actions of Nereus. 


BAKDOR & Mc KENZIE 


4 
oy: Litt pater Uh Reet 
375 Park Avenue 
New York, New York 10022 


U.S.A. 
Telephone; (212) 751-5700 


Dated: August 23, 1974 
New York, New York 


& 
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EXHIBIT D--LETTER DATED SEPTEMBER 9, 1974 ANNEXED 


TO AFFIDAVIT OF PATRICK V. MARTIN 


BorkE & PARSONS 
COUNSELORS AT LAW 
52 WALL STREET 
New YORK.N.Y. 10005 


Rare +43 ~ evaae 

o Cate PaAsons, JA. 
“an TAYLOR 
TrmO™aAS & Orn. ON, wAR 
avrree sd a.mecrvesr 

eh ewEeTtTER PAZ4SONS, Te 


RAYMONO w~- OY Ane, vR- 


RECE, VED 


Lt 


/ 3 ya 


oOrosr «1030 


SEP 19.’ 


ceeve acoaess ateuta 
WRéntee 1 
Woe VY. REA MAN 


COnnaecTicuT orf 


Tevaen 2272560 


TAYLOR BU dN: 


Cun) 
a 


CF 


Lawrence Walker Newnuen, =s¢. = 
“Messrs. Baker & McKenzie 

375 ParK avenue 

New York, New York 10022 


Re: Nereus Shipping, S.A. 
Hi@rocarburos y Derivecos, C.A. 


Dear Siz: 

I refer to our telephone conversecions on 
Rugust 23xr@ anc your szecres oz that cate exciosing @ 
nocice o2 arbitration. When I inzormeé you wHet NErecs 
Shipping, S.A. ("Nereus") rac préeviousiy G€emancecd 
arbitration and namec an arbitrator, vou stated tnae 
you were unaware oz any such Oman LCETLON 


o avoieé any unnecessary +S5ee5 ang in response 
to your notice, on beraiz of Nerecs, we Keresy ap>oOs=% 
Mo. Lioyeé C. Nelson, Crion & Global Chartersng Co., ji 
29 Broacéway, New York, New York, telephone Wa 3-7733 as 
an arbitrator. 

Briefly started, Nereus’ claim will se baseaG on 
material preaches by WiGrocarouros y Derivacos, Cie On 
ne Charter 2arcy, tnclu@ing, witout °imitation, Getéuit 
in paying Cemurrage ang freights when aue, é6eciining 
nomirations oz vessels, refusing to pay insurance prensue 
for its account, anc committing or causing a breach GO. th 
entire Charter arty. 


Very truly yours, 


BURKE & PARSONS 


Raymond J. Burke 
cc: Andreas F. Lowenfteld, =sqd. 


e 


‘¥ " 


for ove 
‘ 
a C 2037900 7 
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EXHIBIT E--NOTICE OF ARBITRATION (NEREUS TO CEPSA) 
ANNEXED TO AFFIDAVIT OF PATRICK V. MARTIN 


Compania Espanola De Petroleos, S.A. 
Av. de America 32 
Madrid, Spain 


Re: Motice of Arbitra’.. © Pursuant 
to Charter Party gad 
27 January 1971 


Nereus Shipping, S.A., acting by and through 
>» undersigned, hereby gives you notice pursuant to 
e arbitration clause contained in Part Il, paragraph 
¢ of the Cnarter Party dated 27 January 1971 that it 
as apoointed as an arbitrator Mr. Lloyd C. Nelson, 
c/o Orion and Global Chartering Co., Inc., 29 Broadway, 
New York, New York, U.S.A. 


mn 
-n 
ta 


yy net ct 


The dispute to be arbitrated involves the claim 
by Nereus Shipping, S.A. for damages in the amount of 
$3,560,000.00, as near as can be presently ascertained 
arising from the wrongful repudiation by CEPSA of its 
obligations to perform the aforesaid Charter Party by 
shipping the balance of 367,240 long tons of cargo as 
provided therein. Annexed hereto as Appendix A is a 
copy of a telex message sent to CEPSA on August 22, 

1974 by the New York attorneys for Nereus Shipping, S.A. 
demanding arbitration, which demand shall be considered 
an integral part of this notice. 


Very truly yours, 


Ae, GbY 


ay Vee 
Fuscurs Gove 


AFFIDAVIT OF SERVICE 


The undersigned, being duly sworn, deposes and 
says that he is over the age of twenty-one years; that he 


A 21 


Exhibit E Annexed to Affidavit of Patrick V. Martin 


is an attorney duly licensed to practice law in Madrid; 
that on the. tl day of mugtist;/ 1974 he personally served 
a copy of the within notice of arbitration by leaving a 
true copy thereof with Mr ifwee Aebowis Lbs > , an officer 
of CEPSA, to wit, itsJ. G-.~~¢ , at Av. de America 32, 


vs 
a 


Madrid, Spain. . 
OE FY Pn 


araew ee 


Suiorn to before me this 
day of August, 19°4. 


EXHIBIT F--LETTER DATED SEPTEMBER 16, 1974 ANNEXED 
TO AFFIDAVIT OF PATRICK V. MARTIN 


' 
| 
NOTARIDS 
Genevel Sanjuris, 53] 
Tel6f, 2722761 - PAADR'O 


&* CLASE ' eS 


eaesece==== ACTA :aRA CERTIPICAR CARTA diialenieies 
eesxz=<= NUMERO MIL TRESCIENTOS VEINTINUEVE ======== 
EN LADRID, a dieciseis de septiembre di mil nove 
cientos: setenta y EER ee oe EO: A Or Ie -- 
Ante mi, ANTONIO MOXO RUANO, Notario del Ilustre 
Colegio de esta een con residencia en la misma,- 


A ee DON JOSE MARIA SAGAZ TEMPRANO, mayor de edad, c2 


— 


By opronsaa del Mediterraneo, nmimero 52. Exhibe Documento 
. (=r | | ; | 


Nacional de Identidad, nimero 25.850.760, expedido en 


esta capital el 29 de octubre de 1.910.- ----- aan 


ACTUA en interés y por encargo de la "COMPANIA - 
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ESPAROLA DE PETROLEOS, S.A." (CEPSA), sociedad domici 


- 


liade en Madrid, Avenida de América, 32, y a los fi-- 


nes del requerimiento que se propone formular, me ha— 
la 


ce entrega de una carta con fecna 16 de senticmbre cé¢ 


cono Di- 


1.974, suscrita por Don Juan A. Tlisoe Giner, 
- General Adjunto de dicha sociedad y dirigida a 

=-s. Burke & Parson, 52 Wall Street, New York, R.Y. 
10005, U.S.4.-— le entrega jgualmente una copia o dupli 
c2io Ge dicna carta, asf como un sobre con la misma di 


reecién del destinatario de ella.a------~- 7" = 


Y ce requiere con el siguiente doble: ------ 


PRIZENO.- Para que protocolice con este acta el - 


Guvlicado de la carta referid2.-§-<-<-- 
SEGUNDO.- Para que me persone en una de las Orici 


ag de Correos de esta capitel e imponga para su curso 


-9 corvespondencia certificada, el original de la -- 
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carta nencionada, dentro del indicado score y dirigido 
al dGestinaterio de la carta con las sefias expresagas.— 

Aceptado por mf el requerimiento y cumplimentando 
su primer extremo, protocolizo con este instrumento el 
Gupliceds de ia carta de referencia y procedo a cote- 


30 Ge &sve con su original, encontrdndolos conformes — 


~or lo cue doy fé de la exactitud del original con res 
yecso 2 su Gupiicaedé,.« «=< = - ee ee eee eee eS 
21 3% imiento pra aplimentado a la 
=l resto del requerimientomra cumplimenva é 


=ayor orevedad y por diligencia a continuacién.- -- - 


2 OcvLENG Ly presyanto acta quo, a Su Gloccién,- 


iso al eee después de edvertirle do su - 
derecho a loerla, encontrandola contor.0, la apruo- 
ca y firma conmigo.— De todo lo cual, dey fe.- José 
"a 


“8 Sagaz.-.Siguades A. idoxo. Rubricadys y sellado.- 


DILIGS"CIA.- So wadrid, a diecissis de septien-- 


bre doe ait novecientos setenta y cuatro, cunplimon- 


sando el segundo extremo del requerimisnto qus se me 
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hace en el acta que precede, ms persono en una Ofi- 


cina da Correos de esta capital y en la ventanilla- 


Ys 2 pipes ea 
fe state. ee correspondiente deposito para su curso como corres 
me: : : afk % 

— * , ets vy eae 

ae Bay a at pondencis certificada, la carta a que se refiore el 
% oe me ma 

4 -, he ee ay : £ ae sg 

pS So ecta precedente dentro de un sobre dirigido ai des- 

aa en 


tinatario de ella, Messrs. Burke & Parson, 52 Wall- 

treet, New York, N.Y. 10005, U.S.A., expidiéndose— 

me resguardo ninero 1.875.- De lo cual y de que con 

esta diligencia queda cerrado el prosente instruoen 

| to y extendido en nic, pliego de clase decimocuar— 
sa, sarie L., nimero dos millones quinieatos vointi 
seig mil ciento treinta y nuevo, yo, el Woteario,doy 


e.- Siznado: A. ilox6. Rubricado y sollado.m—<-- -- 


© 


u 
{ 


a _=—=—= DOC UiEhiZO UiniLDbO ie a 


"COMPANIA ESPANOLA DE PETROLEOS,S.A.—-MADRID-2.-COPIA- 
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‘fessres.' Burke & Parson.— $2 Wall Siroot.- New York, 
ar ee: Si Rak ee ak ee ROS 


September 16,1974-— A 


Seavlenes,- vie refer to the notice dated September- 
3, 1974, served to us by fiir. ia Gomez Arboleya 
pursuant to which NEREUS SHIPPING, S.A. has nonina- 
ted br. Lloyd C. Nelson ag an arbitrator under the- 
charter party dated January 27, 1971, between NEREUS 
and IDROCARBUROS Y DERIVADOS, C.A. (HIDECA).—- - -- 
Vie hereby reject said notice and will not nomina 
+e any arbitrator as demanded by NSREUS. CEPSA is = 
under no obligation to arbitrate any dispute with - 
NEREUS. NEREUS has not established that HIDEGA has- 
defaulted under the chartere- --"- ~~ 7 7 ~ were 
Furtner we have been advised that WEREUS and HI- 


DSCA have each appointed arbitrators pursuant to -- 


the teras of the carter party to determine their —- 
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respactive rights and obligations. The obligations- 
of CSPSA are to be deterwined pursuant to tne terms 
of tne guaranty dated June 24, 1971 which doos not-— 
Couvain any arbitration cleuse.- ---"- "= "= 7 7" 


Tne foregoing was writven without porjudice to - 


any rights and defenses of CEPSA under the torms of 


the guaranty and under any law that may be applica- 


fie remind you that we have appointed the firm of 
POLES, TUBLIN, PATESTIDES AND STRATAKIS to repre- - 
sent our interests in connections with the foregoing 
matter and request that you direct all furtnoer comnau 
nications to them-<-<-<-<---7r 77 rrr er Rr" 

, Piease be advised taat this letter is being sent 
to you through the Notary Public of Madrid Mr. Anto 
nio Moxé for proper evidence.= --<--"---.""-= 


Very truly yours,— COMPAIIA ESPANOLA DE PETRO- — 
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LEOS, S.A.-— Firmado ilegible con ribrica.- Juan A.- 


Lliso Giner.— Director Genoral Adjunto." ----=- 


‘COPIA FIEL DE SU MATRIZ, que libro a instancia de la "COMPA 


ES 
fis ESPANOLA DE PETROLEOS,S.A."(CEPSA), en dos pliegos do cla- 
s¢ decimocuarte, serie L., numeros dos millones quinientos - - 
yeintiseis mil cuatrocientos treinta y seis y dos millones qui 
nientos veintiseis mil cuatrocientos treinta y nueve,-en Madrid 
- : . * TT’ 
a tres de Octubre de mil novecientos setenta y\cuatro.-DOY FE.— 
fo. <— — ~ 
sg: sam ‘ 
f o. " ~ ; c 
i She Saeoam ie ae 
Be, gee Sarin oe 
ti f< he eee - 
- J ae ef Fi 
a 1 © 
“ae Be es ie - 
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EXHIBIT G--LETTER DATED OCTOBER 25, 1974 ANNEXED 
TO AFFIDAVIT OF PATRICK V. MARTIN 


POLES, TUBLIN, PAIESTIDES & STRATAKIS 
THIRTY SEVEN WALL STREET 


NEW YORK, NEW YORK 10005 


vag vin TURLIN (2'7)} 9Ga4e 05840 
- } Cc 

MICHAEL PATESTIDES ~ ral 
Cemst STRAtanisS October 25 ’ 1974 CABLE ADDRESS “POTIOES” 
PATOUICK Vo MARTIN 
THE OOORF P DaLr TELE 
a /~L Orrin 423974 PTPS UI 

HN Y OFVINE, JA 


FRANK R MATEGA PMALUS, HELGE 


ALAN VAN PRAAG S 7 FILELLINON STPCET 
TELEPHONE: 452 O61,9 


Mr. Lloyd C. Nelson TELex: 21-3205 
Orion & Global Chartering Co., Inc. 

29 Broadway 

New York, New York 10006 


Mr. Manfred Arnold 

National Bank of North America 
44 Wall Street 

New York, New York 10005 


Mr. Harry G. Webber 
119 Wickham Road 
Garden City, New York 11530 


Re: Nereus Shipping/HIDECA 
Contract of Affreightment 1/27/71 


CEPSA GUARANTY 6/24/71 


Gentlemen: 


Please be advised that we have been retained by 
CEPSA in connection with the above matter. The undersigned 
has recently spoken with Lloyd Nelson concerning our reten- 
tion as CEPSA had been advised of his appointment by Burke 
& Parsons, acting on behalf of Nereus in a purported arbi- 
tration between Nereus and CEPSA. We were advised by him 
that Mr. Arnold had been appointed by Burke & Parsons as 
an arbitrator for CEPSA as it refused to appoint an arbitra- 
tion on the grounds that Nereus! demand was improper. 
Mr. Arnold and Mr. Nelson, in turn, appointed Mr. Webber as 
Chairman. This action by Burke & Parsons, on behalf of 
Nereus, has no authority under the aforementioned Contract 
of Affreighiment and is without any basis in fact or law. 
Therefore, it is CEPSA's position that any award of this 
Panel would not be enforceable in any court and is completely 
without any legal foundation, 


A 30 


Exhibit G Annexed to Affidavit of Patrick V. Martin 


Messrs. Lloyd C. Nelson Uctober 25, 1974 
Manfred Arnold 
Harry G. Webber Page 2 


The Contract of Affreightment is dated January dat 
1971 and is between Nereus and HIDECA. The Contract of 
Affreightment is based on the ESSOVOY, 1969, form of charter 
with certain additions and deletions as ayreed upon between 
Nereus and HIDECA. There is a Letter of G aranty dated at 
Madrid on June 24, 1971 by which CEPSA has guaranteed cer- 
tain of HIDECA's obligations under the Contract of 
Affreightment. 


Apparently certain disputes have arisen between 
HIDECA and Nereus. Pursuant to Clause 24 of the Charter, 
Nereus has appointed Mr. Nelson and HIDECA has appointed 
Professor Andreas F. Lowenfeld of the New York University 
School of Law as its Arbitrator. At the same time, Nereus 
sought to invoke arbitration under the same Contract of 
Affreightment against CEPSA and appointed Mr. Nelson as 
its Arbitrator, CEPSA rejected this improper demand and by 
letter dated September 16, 1974 so advised Burke & Parsons. 
For your records, we enclose herewith a copy of the Demand 
served on CEPSA and its reply thereto. We also enclose a 
copy of the Contract of Affreightment dated January af 
1971 and the Guaranty dated June 24, 19/1. 


We, therefore, request that you take no further 
action in this matter until such time as there has been a 


determination as to your legal capacity. 


We are seeking instructions from our client and 
will revert to you in due course. 


Very truly yours, 
POLES, TUBLIN, PATESTIDES & STRATAKIS 


Dt VU Iyole 


/ > 
PVM /mg, Patrick V. Martin 
ec: Baker & McKenzie 

Professor Lowenfeld 


yrre 


Burke & Parsons 
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EXHIBIT H--LETTER DATED NOVEMBER 21, 1974 ANNEXED 
TO AFFIDAVIT OF PATRICK V. MARTIN 


BuRKE & PARSONS 
COUNSELORS AT LAW 


RAYMOND BURKE S52 WALL STREET ejatuiane: teal 

J, LESTER PARSONS. JR New YORK.N.Y. |OOOS CABLE s00R655 az MUTH 
MAX TAYL re 

T Am A Ol N, JR TELE 222560 
ALFRE A MEYER 

J LESTER PAR NS Ir CONNECTICUT OFFICE 
RAYMOND BURKE, JR AYLOR BUNLOING 


cos coe 06607 


TEL. 203 6469 421 


Movember 4, 1974 


Messrs. Poles, Tublin, Patestides 
& Stratakis 

37 Wall Street ‘ 

New York, New York 10005 


~ 
fm 
a ‘ 
ow 
De 
c——)| 


POLES, TUBLIN 


Attention: Mr. Patrick V. Martin PATCSTIDES & STRAT 
- v RATAKIS 


Re: Arbitration Between 
Nereus Shipping, S.A. 
and Compania Espanola 
De Petroleos, S.A. (CEPSA) 
under Charter Party Dated 
January 27, 1971 
Our Ref. No. 12-529-2 


Dear Sir: 


On August 22, 1974, as attorneys for Nereus 
Shipping S.A., we sent a telex message to CEPSA 
pursuant to the arbitration clause (i.e. Part II, 
paragraph 24) of the above mentioned Charter Party 
demanding arbitration and naming Mr. Lloyd C. Nelson 
of Orion and Global Chartering Co. Inc. as the 
arbitrator appointed by Nereus. 


Thereafter pursuant to paragraph 24 of the 
Charter Party, on September 3, 1974, Antorio Gomez 
Arboleya, Esq. personally served upon an officer of 
CEPSA at its office in Madrid a notice and demand for 
arbitration naming Mr. Nelson as the arbitrator 
appointed by Nereus and describing the existing dispute 
between the parties. By letter to us dated September 
16, 1974, CEPSA advised us that they would not name 
an arbitrator and requested us to direct all further 
communications to you as their attorneys. 


The arbitration clause of the Charter Party 
provides that "if the other party shall not, by notice 


hi ae 


Exhtbit H Annes. o Affidavit of Patrick V. Martin 


served upon the first moving party within twenty days" 
name an arbitrator, the moving party has the right to 
appoint a second disinterested arbitrator with the 

same force and effect as if named by the other party. 
Acting in accordance with the provisions of the Charter 
Party, Nereus named Mr. Manfred W. Arnold of National 
Bank of North America as the second arbitrator. Mr. 
Nelson and Mr. Arnold appointed Mr. Harry G. Webber 

of Frances A. Martin & Ottaway Inc. to act as the 

third arbitrator. 


The Arbitration Panel has now scheduled the 
first hearing in this dispute for November 21, 1974 
at 5:00 PM at our office. 
Very truly yours, 


BURKE & PARSONS 


ail 
St my, ify 


Thomas A. Dillon, Jr. 


TAD,JR.:se 
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AFFIDAVIT OF THOMAS A. DILLON, JR. IN OPPOSITION TO 
ORDER TO SHOW CAUSE AND TEMPORARY RESTRAINING ORDER 


UNITED STATES DISTRICT COURT 
SOUTIiIERN DISTRICT OF NEW YORK 


COMPANIA ESPANOLA DE PETROLEOS, S.A., 
74 Civ. 5102 (CES) 
Plaintiff, 
AFFIDAVIT IN 


~against- OPPOSITION TO 
PLAINTIFF'S 
NEREUS SHIPTING, S.A., MOTION FOR A 
PRELIMINARY 
Defendant. INJUNCTION 
- ww we wf we wrewrereeenrereenreereereeeres- = X 


THOMAS A. DILLON, JR., being duly sworn, deposes 
and says: 

1. I am an attorney duly admitted to practice 
before this Honorable Court and « member of the firm of 
Burke & Parsons, attorneys for the Defendant, and am familiar 


with all proceedings heretofore had herein. 


2. This affidavit is submitted in opposition to 
the motion of Plaintiff, which was brought on by order to snow 
cause dated November 21, 1974, for a preliminary injunction 
restraining Defendant from proceeding with an arbitration 
against Plaintiff pursuant to the arkitration clause of a 
Contract of Affreightment dated January 27, 1971 between 
Plaintiff and Defendant (hereinafter referred to a the 


"eharter”™}.. 


3. The Charter, a true copy of which is annexed 


hereto and made a part hereof as Exhibit 1, provided for the 
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carriage between ports specified therein of a total of 1,809,900 
long tons of cargo, 10% more or less at Owner's (i.e. Defendant's) 
option over a three (3) year period commencing between November 
15, 1971 and January 15, 1972. Typewritten clause 1 of the 
Charter provided as follows: 

"This Contract of Affreightment will remain in full 

force and effect for a total quantity of 600,000 

long tons ten (10) percent more or less per year at 

Owner's option fairly evenly spread for a period 

of three (3) years." 

4. The three year period of the Charter commenced 

on December 24, 1971, when the first Vessel tendered to load 
the first cargo under the Charter. Prior to the refusal of 
Plaintiff to perform its obligations under the Charter as 
hereinafter more fully stated, the total quantity carried 
under the Charter was 1,330,030 long tons, and the quantity 


carried thus far in the last year of the Charter, which will 


expire on December 24, 1974, is 209,751 long tons. 


5. Paragraph K of Part I of the Charter states 
that the place of arbitration proceedings is to be New York 
and paragraph 24 of Part II of the Charter entitled "Arbitration" 
provides in part as follows: 
"Any and all differences and disputes of 
whatsoever nature arising out of this Charter 


shall be put to arbitration in the City of New 
York. 


* * * 


"Until such time as the arbitrators finally 
close the hearings either party shall have the 
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right by written notice served on the arbitrators 

and on an officer of the other party -o -vecify 

further disputes or differences under tl .>5 

Charter for hearing and determination. Awards made 

in pursuance to this clause may include costs, 

including a reasonable allowance, for attorney's fees, 

and judgment may be entered upon any award made 

hereunder in any Court having jurisdiction in the 

premises." 
An arbitration panel has been appointed pursuant to the terms 
of the Arbitration clause, as hereinafter explained in detail, 
and the first arbitration hearing was scheduled to be held 


on November 21, 1974 as stated in your deponent‘s letter to 
Plaintiff's attorney dated November 4, 1974 (Exhibit H to 
Plaintiff's Moving Papers) until restrained by the Order to 


Show Cause dated November 21, 1974. 


6. The entire Charter (Exhibit 1 hereto) consists 
of a printed form of Essovoy 1969 Charter with 10 typewritten 
clauses, together with three Addenda to the Charter designated 
respectively “Addendum No. 1", "Addendum No. 2" and "Addendum 
No. 3". The printed form of the Charter indicated that it 
was between Defendant and Hidrocarburos y Derivados, C.A. 
(HIDECA) (hereinafter referred to as "Hideca"). However, 
Addendum No. 2 of the Charter, which was signed by Plaintiff, 
provided as follows: 

"In connection with the contract of affreightment, 
embodied in the Charter Party drawn up at New York 
and dated 27th January, 1971, between Nereus 
Shipping S.A. as Agents for Owners (hereinafter 
called the Owner), and Hidrocarburos y Derivados, 
C.A. (HIDECA) (hereinafter called the Charterer), 


being that the Charterer shall use the tonnage 
contracted under the present Charter Party for the 
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transportation, during the period of tnree years 
commencing November 1971/January 1972, of crude 

oil under a CIF contiac’. to be signed with Compania 
Espanola dc Petroleos, S.A. (CEPSA) we, Compania 
Espanola de Petroleos, S.A., hereby agree that, 
shoulc HIDECA default in payment 2r performance 

of its obligations under the Charter Party, we will 
perform the balance of the contract and assume the 
rights and obligations of HIDECA on the same terms 
and conditions as contained in the Charter Party. 
Provided, however, that Compania Espanola de Petroleos, 
S.A. shall not be responsible for any payments or 
damages as a result of HIDECA's default, prior to 
receiving written notice from the Owner advising 

us that HIDECA is in default, and calliag upon us 
to assume performance of the Charter Party." 


7. Hideca by July 24, 1974 had committed several 
material breaches of the Charter and was in default in the 
payment of freight, demurrage, expenses and extra insurance 
premiums required to be paid under the Charter by tne Charterer 
in an amount of $1,236,845.67. In addition, Hideca had 
refused to accept the nomination by Defendant of the tanker 
vessel TROPIC to perform the eighteenth voyage under the 
Charter. As a result, pursuant to Addendum No. 2 of the 
Charter quoted above, Defendant on July 24, 1974 sent a telex 
to Plaintiff (a true copy of which is annexed hereto and made 
a part hereof as Exhibit 2) stating, in part, as follows: 

“Owner refers to letter of guarantee in his favor 

given by Cepsa made and dated 24 June 1971 at Madrid 

by the terms of which Cepsa agreed that should Hideca 
default for payment or performance of its obligations 
under the contract of affreightment dated 27 January 

1971 (Charter Party) Cepsa, upon notice from Owner, 

would perform the balance of the Charter Party and assume 
the rights and obligations of Hideca on the same terms 
and conditions as contained in the Charter Party. 


Owner hereby gives Cepsa notice under said letter of 
guarantee that Hideca is in default under the Cnarter 
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Party and calls upon Cepsa to perform the balance of 
the Charter Party." 

8. Thereafter, on July 26, 1974, Defendant filed a 
complaint in th.s Honorable Court and obtained an order of 
attachment directed against the property of Hideca in order to 
obtain jurisdiction over Hideca and security for its claims 
for freight, demurrage, expenses and extra insurance premiums 
due under the Charter as a result of Hideca's default there- 
under and to secure Defendant's claim for damages by reason 
of the rejection by Hideca of the S.T. TROPIC. Annexed hereto 
and made a part hereof as Exhibit 3 are true copies of the 
order of attachment, and suppo»:ang affidavits dated July 26, 
1974 of Demetrios Xistris and Raymond J. Burke, Jr., together 


wi the complaint. 


9. The affidavit dated July 26, 1974 of Mr. Demetrios 
Xistris, president of Defendant's local agent (included as 
part of Exhibit 3) itemized in paragraphs 4 through 8 sums 
in the total amount of $1,236,845.67, which were due and 
payable by Charterer under the Charter, but which had not been 
paid by Hideca. These sums included long overdue items 
for (i) $15,000 and $68,529.18 from the fourteenth (14th) 
voyage which ended on February 23, 1973, (ii) $30,032.26 
and $143,355.47 from the fifteenth (15th) voyage, which ended 
on March 16, 1973 and (iii) $3,930.36 and $143,797.20 from the 


sixteenth (16th) voyage which ended on April i0, 1973. 
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10. Defendant was unable to locate assets of 
Hideca in the United States and in this District and as a result 
no property was attached unéer the Order of Attachment dated 
July 26, 1974. However, by affidavit dated November 25, 1974, 
Mr. Xistris has confirmed that all of the items in the amount 
of $1,236,845.67 remain unpaid as of this date. A copy of 
said affidavit is annexed hereto and made a part hereof as 
Exhibit 4. As a result, Hideca was in default under the Charter 
on July 26, 1974 and such default has continued to the present 


date. 


11. On August 2, 1974, Defendant through the 
chartering broker sent a telex message to Plaintiff nominating 
the MAJESTIC as the eighteenth (18th) Vessel to perform under 
the Charter (a true copy of which is annexed hereto as Exhibit 
5) stating as follows: 

"we have been advised by Nereus Shipping S.A. that 
under its guarantee with respect to the Hideca COA 
dated January 27, 1971 that due to the default of 
Hideca, Nereus has exercised its rights under the 
guarantee and has called upon you to perform the 
balance of the COA. Accordingly on behalf of 
Nereus we hereby give you thirty days notice ofa 


definite nomination of the "MAJESTIC" E.T.A. P.G. 
Sertember 7th, 1974." 


12. On August 6, 1974, Plaintiff rejected Defendant's 


nomination of the MAJESTIC and on August 9, 1974 sent to 
Defendant a telex ressage (a true copy of which is annexed 


hereto as Exhibit 6) stating as follows: 


"we have received from Longtanker NYK a telex 
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dated August 2, 1974 by which such firm on behalf 

of Nereus thereby gives Cepsa thirty days notice 

of a definitive nomination of the MAJESTIC ETA PG 
September 7th. Since it is far from clear to us that 
you have properly invoked the guarantee before we 
respond to the aforesaid nomination we must receive 
from you adequate assurance that you will hold us 
harmless from any damages or losses we may incur 

as a result of accepting that nomination in the 
event that you have improperly invoked the guarantee 
and we are not obliged to perform Hideca's obligations 
under the said contract of affreightment. Please 
advise us as to what guarantee you will provide 
protecting us against such damages and losses." 


13. After several exchanges of telex messages 
concerning Plaintiff's request quoted above for a guaranty 
to be furnished by Defendant in which Defendant pointed out 
that no such guaranty was required under the terms of 
Addendum No. 2 to the Charter, on August 16, 1974 Defendant 
advised Plaintiff as follows: 

"Nereus is agreeable to furnish you with a bank 
guarantee to be issued by a European branch of 
First National City Bank or its correspondent 
Bank. With respect to details of execution Mr. 
Raymond J. Burke will be arriving Monday August 
19th at Madrid via TWA Flight 904 at 0800 hours 
and he will contact you on arrival." 

14. Following the meeting in Spain referred to in 
the message quoted above, Plaintiff refused to perform the 
balance of the Charter as required by Addendum No. 2 thereof 
despite the fact that Defendant offered a bank guaranty to 
secure Plaintiff with respect to any possible damages by 


reason of such performance. Thereafter Mr. Raymond J. Burke, 


as attorney for Defendant, sent a telex datdd August 22, 
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1974 to Plaintiff (a true copy of which is annexed hereto 


as Exhibit 7) stating, in part as follows: 


"In the presence of Messrs. Pardo, Miret, Briggs 
and the writer, Mr. 2ssens confirmed at the meeting 
on Wednesday morning that Cepsa had agreed on 
Tuesday to perform the balance of the Charter Party 
and furnish cargoes in the aggregate amount of 
367,240 lung tons of cargo. However, after 
apologizing, Mr. Assens said Cepsa's decision as of 
Wednesday morning was to refuse to ship any cargo under 
the Charter Party since Cepsa did not know whether Hideca 
was or was not in default under the Charter Party. 


x * * 


"By virtue of Addendum No. 2 of the Charter 
Party, Cepsa is a party to that Charter with the 
obligation to perform following notice in accordance 
with its terms. Cepsa was and is a party to the 
Charter Party and by Addendum No. 2 clearly agreed 
to be substituted in the place of Hideca for the 
balance thereof. Since Cepsa now has refused to 
perform the balance of the Charter Party, this 
matter must now be resolved by arbitration as provided 
in the Charter Party.Accordingly on behalf of Nereus, 
we hereby put Cepsa on notice that its refusal to 
accept the nomination of the MAJESTIC and ATHINIC and 
its assertion that it will not perform the balance 
of the Charter Party constitute a material breach 
of the Crarter Party for which Nereus will hold it 
liable in damages at Three and One-Half Million 
Dollars as near aS can be presently ascertained. 
Nereus further demands arbitration with Cepsa 
under the Charter Party and hereby nominates Mr. 
Lloyd C. Nelson, Orion and Global Chartering Co. Inc., 
29 Broadway, New York, New York USA as arbitrator." 


15. Thereafter, on August 30, 1974 (i.e. eight 


(8) days later) Plaintiff replied to Mr. Burke by telex (a 


true copy of which is annexed hereto as Exhibit 8) stating, 


in part, as follows: 


“We have been advised by Hideca that they are 
not in default and therefore Nereus has no right 
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to demand performance of the COA from us. In view 
of your dispute with Hideca you must first obtain 
a judgment in your favor before seeking to enforce 
guaranty." 
15. On September 3, 1974, Defendant acting by and 


through its Spanish attorney, Mr. Antonio Gomez Arboleya, 


personally served Plaintiff in Spain with a demand for 


arbitration under the Charter as amended by Addendum No. 2, 
which had annexed thereto as an appendix a copy of Exhibit 8, 
and which confirmed the appointment of Mr. Lioyd C. Nelson, 

as an arbitrator. This service was upon an officer of Plaintiff 
as provided in the Arbitration clause of the Charter. On 
September 16, 1974, Plaintiff sent a letter to attorneys 

for Defendant (a true copy of which is annexed hereto and 

made a part hereof as Exhibit 9) stating, in part, as follows: 


"We refer to the notice dated September 3, 1974, 
served to us by Mr. Antonio Gomez Arboleya pursuant ~ 
to which NEREUS SHIPPING, S.A. has nominated Mr. Lloyd 
C. Nelson as an arbitrator under the charter party 
dated January 27, 1971, between NEREUS and HIDROCARBUROS 
Y DERIVADOS, C.A. (HIDECA). 


We hereby reject said notice and will not nominate 
any arbitrator as demanded by NEREUS. CEPSA is under 
no obligation to arbitrate any dispute with NEREUS. 
NEREUS has not established that HIDECA has defaulted 
under the charter.” 


16. The Arbitration clause of the Charter (Clause 
24) provides, in part, as follows: 


"If the other party shall not, by notice served upon 
an officer of the first moving party within twenty 
days of the service of such first notice, appoint its 
arbitrator to arbitrate the dispute or differences 
specified, then the first moving party shall have the 


oe 
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right without frrther notice to appoint a second arbitrator, 
who shall be a disinterested person with precisely 

the same force and effect as if said second arbitrator 

has "en appointed by the other party." 


& 
Since Plaintiff refused to appoint an arbitrator under the 


Charter, Defendant in accordance with the provisions quoted 
above appointed Mr. Manfred Arnold, an officer of the 
Commercial Bank of North America, a bank with which Defendant 
has no business, as the second arbitrator, and the two 


appointed Mr. Harry Webber as the third arbitrator. 


17. Thereafter, the arbitrators scheduled the 
first arbitration hearing for November 21, 1974 and your 
deponent advised Plaintiff's attorneys of the hearing by 
letter dated November 4, 1974 which was served by hand on that | 


date (a true copy of which is annexed hereto and made a 


part hereof as Exhibit 10). Despite the fact that Plaintiff | 
had notice of the appointment of the Arbitration Panel and 

of the hearing date, Plaintiff waited seventeen (17) days 

before moving for an injunction by instituting this action 


for a declaratory judgment. 


18. Addendum No. 2 to the Charter (Exhibit Lie 
which was signed by Plaintiff, states that the Vessels furnished 


by Defendant would be used as follows: 


" * * * for the transportation, during the period 
of three years commencing November 1971/January 
1972 of crude oil under a CIF contract to be 
signed with Compania Espanola de Petroleos, S.A. 
(CEPSA) * * * ", 
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19. Since the Vessels woul¢ be carrying Plaintiff's 
cargo, it followed that Plaintiff wished to be certain that 
Defendant would not terminate the Charter by reason of a 
material breach thereof by Hideca. Consequently Plaintiff 
agreed by the terms of Addendum No. 2 of the Charter as 
follows: 

" * * * should HIDECA default in payment or 
performance of its obligations under the Charter 
Party, we will perform the balance of the contract 
a.d assume the rights and obligations of HIDECA 

on the same terms and conditions as contained in the 
Charter Party. * * * * 

20. Plaintiff's Supporting Affidavit disregards 
the broad language of Addendum No. 2 to the Charter, under 


which Plaintiff was to “perform the balance of the contract 


and assume the rights and obligations of Hideca on the same 


terms and conditions as contained in the Charter Party," 
and erroneously states in paragraph 3 as follows: 
n * * * jt (i.e. Plaintiff) agreed to guarantee 
certain of Hideca's obligations under the COA." 
TEmphasis added) 

21. Plaintiff has also erroneously characterized 
what is Addendum No. 2 to the Charter (which contains the 
broad arbitration clause quoted above) as a "Guaranty" of 
collection of a judgment ayainst Hideca. In this regard, 
Plaintiff stated in its telex dated August 30, 1974 (Exhibit 


8 quoted in part in paragraph 15 above) "you must first obtain 
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a judgment in your favor (i.e. against Hideca) before seeking 


to enforce guaranty." 


22. Plaintiff's contentions are contradicted by 
(i) the designation of its guaranty of performance as an 
addendum to the Charter, (ii) the language of Addendum No. 2 
quoted above in paragraph 19 hereof and (iii) the final 
sentence of Addendum No. 2 which provided as follows: 

"Provided, however, that Compania Espanola de Petroleos, 
S.A. shall not be responsible for any payments or 
damages as a result of HIDECA's default, prior to 
receiving written notice from the Owner advising us 
that HIDECA is in default, and calling upon us to 
assume performance of the Charter Party." 

23. In its Moving Papers, Plaintiff has suggested 
that because Defendant and Hideca have appointed arbitrators 
in their dispute (i.e. involving Hideca's defaults up to 
July 24, 1974), Plaintiff need not perform the balance of the 
Charter after that date. However, it is clear from the last 
sentence of Addendum No. 2 that Defendant must seek recovery 


of the $1,236,845.67 referred to in paragraphs 9 and 10 


above from Hideca, some items of which have remained unpaid 


since February 1973. Defendant's claims against Hideca and 
arbitration to obtain an award which can be reduced to 
judgment for such sums, is no bar to Defendant's claims against 


Plaintiff for its failure to perform the balance of the 


Charter after July 24, 1974. These claims of Defendant must 
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be arbitrated under the arbitration clause of the Charter as 


amended by Addendum No. 2. 


24. Defendant's claims to be arbitrated with 
Plaintiff are based on the failure of Plaintiff to perform 
the balance of the Charter, which required the shipment of 
660,000 long tons of cargo (i.e. 600,009 plus 10%) during the 
calendar year from December 24, 1973 to December 24, 1974. 
Only 209,751 long tons of cargo were shipped by Hideca, which 
did not even pay freight of $770,424.17 for the last 
cargo delivered on July 12, 1974 (as set forth in the affidavit 
of Mr. Xistris, Exhibit 4 hereto). Consequently Plaintiff 
was required by the terms of Addendum No. 2 to the Charter to 
perform the balance of the Charter by shipping 450,249 long 


tons of cargo, which it has refused to do. 


25. The freight rate provided in paragraph F of 
Part I of the Charter was Worldscale 130 which 1s equivalent 
to $13.27 per ton. While this freight rate was low until the 
Arab oil embargo in October of 1973, the present market rate 
is approximately Worldscale 40, which is equivalent to $4.84 


per ton. 


26. As a result of the drop in the world freight 
rates, Plaintiff by refusing to perform the balance of the 


Charter as provided in Addendum No. 2, and by refusing to 


A 46 


Affidavit of Thomas A. Dilton, dr. 


arbitrate with Defendant as required by the Charter, is 
wrongfully profiting the extent of $8.43 per ton for the 
carriage of each ton of its cargo referred to in Addendum 
No. 2 and paragraph 18 above and Defendant is being damaged 


to the extent of $3,794,599.07. 


27. The following facts are undisputed in the 
proceedings before this Honorable Court: 

a) Addendum No. 2 to the Charter was signed by 
Plaintiff. 


b) The Charter contains a New York arbitration 


clause. 

c) Defendant on July 24, 1974 invoked the provisions 
of Addendum No. 2 of the Charter and called upon Plaintiff to 
“perform the balance of the contract and assume the rights 
and obligations of Hideca on the same terms and conditions 
of the Charter Party." 

dad) Plaintiff has refused to perforin the balance of 
the Charter and no shipments have been made since July 12, 1974 
and the freight market is greatly below the rate provided in 
the Charter of Worldscale 130. 

e) Hideca has not paid the sum of $1,236,845.67 
under the Charter for which Defendant obtained an order of 


attachment on July26, 1974. 


f)’ Only 209,751 tons of cargo have been shipped 
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during the last year of the Charter which will end on December 


24, 1974. 


28. For the reasons stated herein and based on the 
exhibits annexed hereto and the legal authorities cited in 


Defendant's accompaning Brief in Opposition To Plaintiff's 


Motion, deponent respectfully prays that this Honorable Court 
enter an order denying Plaintiff's motion for an injunction 
restraining arbitration between Plaintiff and Defendant under 


the Charter as amended by Addendum No. 2. 


Thomas A. Dillon, Jr. 


Sworn to before me this 


25th day of November, 1974. 
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December 10, 1971 


ADDENDUM NUMBER THREE 


Referring to the Charter Party dated 27 January 1971, New York, N.Y. 
by and between NEREUS SHIPPING S.A. PIRAEUS, GREECE, as agents for the 
Owners, and HIDROCARSUROS Y DERIVADOS C.A, (HIDECA), Charterers, cov- 
ering the transportation of petroleum products over a period of three 
(3) years -- 


IT IS HEREBY MUTUALLY UNDERSTOOD AND AGREED THAT: 


Clause "G" of the Charter Party shall be altered to the effect that 
Freight shall be payable in U.S. Dollars to: 


First National City Bank 

34 Moorgate, London, EC2, England 

For credit to: Nereus Shipping S.A. 
United States Dollar External 
Account Number 902-40-3 


oF All other terms, conditions and exceptions shall remain unaltered. 
Witness the signature of: NEREUS SHIPPING S.A., PIRAEUS, GREECE 
-- i 
Fay st” fo Cal 

| tt-_ 

Po Pfages . By: @ Las e8 rts 

a 

Witness the signature oft HIDROCARBUROS Y DERIVADOS. C.A. (HIDECA) 
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COMPARIA ESPANOLA OF PETROLEOS. S.A 


maAORIODO F 


— 


ADDENDUM N& 2 
ee 


LETTER OF GUARANTY 


NEREUS SHIPPING S.A. Pireaus 


In connection with the contract of affreightment, embodied in the Charter 


d dated 27th January, 1971, between Nereus 
r), ana 


arterer), 


Party drawn up at New York an 
Shipping S.A. as Agents for Owners (hereinafter called the Owne 
Hidrocarburos y Cerivacos, C.A. (HIDECA) (hereinafter called the Ch 
that the Charterer shall use the tonnage contracted under the present 


being 
during the period of three years 


harter Party for the transportation, 
commencing November 1971/January 1972, of crude oil under a CIF contract 
to be signed with Compafiia Espanola de Petréleos, SeA. (CEPSA) we, Compania 
Espamola de Petrdéleos, S.A., hereby agree that, should HID=ECA default in 
erformance of its obligations uncer the Charter Party, we will 
assume the rights and obligations 


payment or p 
perform the balance of the contract and 
Apartado 59021 fa a ; : 
ss of HIOECA on the same terms and conditions as contained in the Charter 
iracas, venezuela ud x 
that Compania Espanola de Petréleos, S.A. shall 


not be responsible for any payments or Gamages as a result of HIDECA's 


default, prior to receiving written notice from the Owner advising us that 
lling upon us to assume performance of the 


Party. Provided, however, 


“5 HIDECA is in default, and ca 
arn Party. 


Me 


ion 
We 


Aeris, 24th 


mMipistere . > 
pe: £trangeres 
Freee. 3 ASG 


reyes - 


he 
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ADDENDUM N& 1 


If any of the vessels nominated by the Owner are capable 

of transitting the Suez Canal in ballast and/or fully 
loaded, (and safe navegation for the sizes and construction 
of vessel (s) nominated under this contract 4s confirmed by 
the Suez Canal Authorities and it becomes usual for such 
size and construction of vessel (s) to pass through the 
Suez Canal beth fully laden or in ballest.as the case may 
be. Such transit of the Canal must be fully approved by 
vessels underwriters prior to such transit) Owners agree 

to accept the Suez rate or Suez/Suez or the Cape/Cape rate, 
whichever is lower, for the applicable portion where the 
vessel could have transitted the Canal. 


For purposes of the above clause when Suez is open, Owners 

agree that TWENTY PER CENT (20%) of the quantity carried 

under the contract will be in vessels suitable for Suez 

transit if vessels of SIXTY FIVE THOUSAND DwT (65,000 DwT) 

or larger are capable of going through in ballast and/or 

fully loaded, safely 4s defined above, or if the Owners 2 
do not nominate these sizes, they will accept, the Suez JIeCa_ A 
er—Sues/Suez rate as applicable, for TWENTY PER CENT (20%) 

of the contract carried This adjustment on the freight, 

if any, is to be done at the end of the contract, basis 

the pro rata share of the annual movement which could move 

via Suez after the date the Canal becomes navegable as 

defined above. 


In all circumstances, however, Owners retain their right 
to route the vessel (s) nominated under this contract 
whatever way they consider safest and/or desireable 


irrespective of on what basis Charterers are paying freight. 


For purposes of determining whether the Suez Canal is open 
or closed for any particular voyage, the time of tendering 
notice of readiness at loading port for each voyage shall 


apply. 
Oyue vile, I the 63,006 UWF 16 WO7 ty ecb Cf 
5a tht Sliv 6 fY LE LLLET AWA Jendedn, 7ECW PAL 
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€.SO INTERNATIONAL INC. ~~ ™~ ESSOVOY 
See PLy AND TRANSPORTATION DEPARTMENT 
ets ORIGINAL - ain 
TANKER VOYAGE CHARTER PARTY 
LQ. & B. 
co., INC. 
New YORK N eREAMBLE 
_New York, N.Y. 27 January 1971 


Place Date 


Pireaus, Greece 
NEREUS SHIPPING S.A. as Agents for 


IT 1S THIS DAY AG:.EED between 


s hese ais 
x Ke OM HK KM/Ow ner (hereinafter called the “Owner™) of the - vessel per nomination 


' 
(hereinafte: called the “Vewel™) 


ssims_ __vessel per nomination 


HIDROCARBUROS Y DERIVADOS C,A, (HIDECA) (hereinafter called the “Charterer™) 
Apartado 59021, Caracas, Venezuela 
in provided for will be performed subject to the terms aad conditions of this Charter Pasty, which includes this Preamble and 


and 


that the transportation here 


Part | and Part IL. In the event of a conflict, the provisions of Part I will prevail over those contained in Part Il 


PART I 


‘ 


A Description and Position of Vessel (See Clause Two) 


nomination 
tons (2240 Ibs.) Classed 


nomination 
Loaded draft of Vessel on assigned summer freeboard 2S per ft in. in salt water 


Deadweight: 42S per 


Capacity for carzo tons (of 2240 Ibs. each) % more or less, Vessel’s option (See Clause Two) 


Coated (J Yes K) No 
or 
Last two cargoes: Crude and/or Dirty Petroleum Products 


Coiled K) Yes f ] No 
: and/or harmless dry bulk commodities 
Now Trading or Newbuilding Expected Ready 
B Laydays ; a ; rg 
Commencing 15 November 1971 — 15° January 1972“ 


C. Loading Port(s): One (1) or two (2) safe ports Persian Gulf excluding Fao and Abadan 
Cherterer’s Option 


‘ 


Discharging Port(s)) One (1) or two (2) safe ports United Kingdom or Continent, Gibraltar Kawbar,% 
option Scandinavia within Institute Warranties Limits or one (1) ex 


Range 
two (3) safe ports Mediterranean excluding Israel and Egypt optioy,Caray sou 
Islands but always excluding all Comnunist or Communist centrstiel countrres,. 


D 


\ D2 
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Cargo) Crude and/or Dirty Petroleum Praducts nantes two grades in “accordance with cack 
vessel's natural segregation maximum heat 135 degrees F. all cargoes will be © 


oer , restricted to a maximum API gravity of 36 at 60 degrees Fe FP Aen eae Charterer’s Option 

Se wh +65 Tete oe YS ew te SH * th: vc. . a tie Rh hei ct Parsee ee J ° 

“Freight Rate: Worldscale One Hundred and = virty (WS 130). (see Clause — ‘ee gor ton HOE TAN each) 
Freight Payable to: Nereus tetectne SAS Account 04214233 ‘wtets 2 pg ee 


First National City Bank, Two Broadway, New York or assigns in U.S. Dollars 
Total Laytime in Running Hours: 79 pours weather working excluding Sundays and holidays unless used. 


Demurrage perday: Per the Worldscale allowance based ‘upon the nominated vessel's deadweight 


Saas eer teen renee plus thirty: 30) percent. aN a . aaa = ce he “ 
Commission of 3 % is payable by Owner to Long, Quinn-& Boylan Co., Inc. dex division with others 


,*- which includes two (2) percent address commission 


on the actual amount of freight, when and as freight is paid. 


The place of Genet al’ Average and arbitration proceedings to be kxxkr’ New York (atsike out one). 
at Owner's expense 

TYovalop: Sonat warrants vessel to ‘ a alien of TOVALOP scheme and will be so maintained daxxxX xnxx XxnxxKxxk KXKAREKX 

However Owners cannot make such warranty for vessels not under their effective management. 

Special Previsions: oo ee ' ve . . 


® IN WiTNESS WHEREOF, the parties have caused this Charter, consisting ofa Preamble, Ports Land II, to be executed in duplicate as of 
day and year first above written. 


tness the signature, of 


NEREUS SHE REE Ge S.A., AS AGENTS FOR 
ey ed is yy OL _— OWNERS cH 
LZ ee By: — os saat 
y ee Bis ExROUSSO - PRESIDENT 


tness the signature gf: 


ma - re 
CAC 


By: - 


‘=: 


By: Emilio Gonzélez Romero. 


ra 


| ad 
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PART II 


1 MARRANTY VOYAGE CARGO. The vessel, classed as specified In Part 1 neglect, default or barratry of the Master, pilots, mariners of other servants of the Ouner ia 
hereof, and to be so maintained during the currency of this Charter, shall, with all con- the navigation of management of the Vessel, fire, unless caused by the peis nal deagn of 
venient dispatch, proceed as ordered to Loading Port(s) named in accordance with Clause 4 negkct of the Owner, collision, stranding of perO, danger of accident of the tea or thet 
hee sth gi e . aS pbeee nto as she may safely get (always afl at), and being seaworthy, and navigable waters, saving of attempting to save life - Property wastage in me ghtorh 
ne g all pipes, pumps and heater coils in good working order, and being in every respect any other loss or damage arising from anbcrent defect, quality o« vice ¢ f the cargos 
fitted for the voyage, so far as the foregoing conditions can be attained by the exercise of or omission of the Charterer of Owner, shipper of consignee of the cargo. thru age 
due diligence. perils of the sea and any other cause of whatsoever hind heyond the Ouner representatives insufficiency of packing sufficiency of inadequacy of marks en 
eg i leccer's control excepted, shall load (always afloat) from the fectors of the Cha bursting of boilers, breakage of shafts, of any latent defect in hull. equipment or mach ery 


ete cargo of petroleum and/or its products in bulk, not exceeding wha unseaworthiness of the Vessel unless caused by want of due diligence on the part of the 


terer o full and ¢ ; “ 
; o f rove her b fuel, consumable stores, boiler Ouner to make the Vessel seaworthy of to heve her properly manned, eg 5 ard tu 
e a. 4? 4 ‘ ae pert ecb ne ar carmcatios apts effects (sufficrent spece to be plied, of from any other cause of whatsoever kind arising withoul the actcal /, tor 5 te 
left ia thee is rks to provide for the expansion of the cargo) and being so loaded shall of the Owner. And neither the Vessel nor Master of Owner, nor the Charterer, shall, unless 
forthwith proceed, a6 ordered on signing Bills of Lading direct to the Discharging Port(s), or otherwise in this Charter eapressly provided, be responsible for any loss or damage ot celey 
were thereu as she may safely get (always afloat), and deliver said cargo. If heating of or failure in performing hereunder, arising or resulting from: ~Act of God. act of wer. perils 
the cargo ty requested by the Charterer, the Owner shall exercise due diligence to maintain of the seas. act of public enemies, pirates or assailing thieves, arrest or restraint of princes, 
he temperatures requested rulers of pedple, of seizure under legal process provided bond is promptly furnished to 
a: a IT Freight shall be at the rate stipulated in Part I and shall be computed release the Vessel of cargo, strike or Sockout of stoppage of restraint of labor frum whatever 
on intake quentily (except deadfreight as per Clause 3) as shown on the Inspector's Certif- _ cause, either partial or general, of riot or civil commotion. 
ate of ection. Payment of freight shall be made by Charterer without discount upon ur 20. ISSUANCE AND TERMS OF BILLS OF LADING 
delivery argo at destination, less any disbursements of advancet ‘rade to the Master or (8) The Master shall. upon request, sign Bills of Leding in the form appearing below - 
Owner's agents at ports of loading and/or discharge and cost of wsurance thereon. No for all cargo shipped but without prejudice to the rights of the Owner and Charterer under 
deduction of freight shall be made for water and/or sediment contained in the cargo. The the terms of this Charter. The Master shall not be required to sign Bills of Lading for any 
services of the Petroleum Inspector shall be arranged and paid for dy the Charterer who shall port which, the Vessel cannot enter, remain at and icave in safety and always afloat nor for 
furnish the Owner with e Copy of the Inspector's Certificate. any blochsded port. 


‘ 4 ; harter Party and under sll Bills of tad 

LAL ° Sh Charterer fail to supply @ full cargo, the Vessel b) The carriage of cargo under this C y of Lading 
iba ty bites 2 bee ; a ne pce 4 eux ecaueat of the Chasteser, Sears on her issued for the cargo shall be subject to the statutory provisions and other terms set forth og 
“75 5 ems specified in sub paragaphs (1) through (vii) of this clause and such terms shall be incor por 
sted verbatim of be deemed incorporated by the reference in any such Bill of Lading In 


ney, at the Master's of 
voyape. provided that the tanks im which cargo is loaded are sufficiently Milled to put her in 


semwurthy condition. In that event, however, deadfreight shall pes id at the rate specified 
t 


in Part PE hereof on the difference between the intake quantity and the quantity the Vessel such sub paragraphs and in any Act referred to therein, the word “carrier” shall include the 
would have carved if loaded to her minimum permissible freeboard for the voyage. ** ee Owner and the Chartered Owner of the Vessel ‘ $ Kee 
(i) CLAUSE PARAMOUNT. Ths Bill of Lading shall have effect subject to the 
4 NAMING LOADING AND DISCHARGE PORTS provisions of the Carriage of Goods by Sea Acts of the United States, approved April 16, 
YAMING LO , AN 1 > 


1936, except that sf this Bill of Lading us issued at a place where any other Act, ordinance or 
legislation ves statutory effect to the International Convention for the Unification of 
Certain Rules relating to Bills of Lading at Brussels, August 1924, then this Bill of Lading 
shall have effect, subject to the provisions of such Act, ordinance of legislation. The apple 
cable Act, ordinance of legislation (hereinafter called the “Act") shall be deemed to be 


(a) The Charterer shall name the loading port or ports at least twenty-four (24) 
hours prior to the Vessel’s readiness to sail from the last previous port of discharge, or from 
hunkering port for the voyage, or upon signing this Charter if the Vessel has already sailed. 
However, Charterer shall have the option of ordering the Vessel to the following destina- 


Wrage rep ease eae On @ woy age to @ port or ports in incorporated herein and nothing herein contained shall be deemed a surrender by the Owner 
ST.KITTS Carribbe ba or US Gulf loading port(s) of any of its rights or immunities or an increase of any of its responsibilities of habitities 
PORT SAID Eastern Mediterranean or Persian Gulf loading port(s) under the Act. If any term of this Bill of Lading be repugnant to the Act to any extent, such 
(from ports west of Port Said term shall be void to that extent but no further. 
(b) If lawful and consistent with Part Land with the Bills of Lading, the Charterer (ii) JASON CLAUSE. In the event of accident, danger, damage or disaster before 


or after the commencement of the voyage, resulting from any cause whatsoever, whether 


hall have the opti f nominating a dischargin ort or ports by radio to the Master on of 
rat cat Se aoety cn ale sing po ” . due to negligence or not, for which, or for the consequence of which, the Owner is not 


hefore the Vessel’s arrival at or off the following places 


In to @ port or ports responsible, by statute, contract or otherwise, the cargo shippers, consignees of owners of 

; Eeee bisshe Grited Kitadornicontinent smardbius fitowbery tennis the cargo shall contribute with the Owner in General Average to the payment of any 

or Scandinavia (including Denmark) sacrifices, losses or expenses of a» General Average nature that may be made or incurred and 

SUEZ Mediterranean (from Persian Gulf) shall pay salvage and special c ges incurred in respect of the cargo. If a salving ship 
GIBRALTER Mediterranean (from Western Hemisphere). owned of operated by the Owner, salvage shall be paid for as fully as if the said salving ship 

(c) Any extra expense incurred in connection with any change in loading or discharg or ships belonged to strangers. Such deposit as the Owner or his agents may deem sufficient 

ing ports (so named) shall he paid for by the Charterer and any time thereby lost to the to cover the estimated contribution of the cargo and any salvage and special charges thereon 
Vessel shall count as used laytime shall, sf required, be made by the cargo, shippers, consignees of Owners of the cargo to the 


carrier before delivery. 

(iil) GENERAL AVERAGE General Average shall be adjusted, stated and settled 
according to York/Antwerp Rules 1950 and, as to matters not provided for by those rules, 
according to the laws and usages at the port of New York of af the port of London, 
whichever place is specified in Part 1 of this Charter. If a General Average statement is 
required, it shall be prepared at such port or place in the United States or United Kingdom, 
whichever country is specified in Part J of this Charter, as may be selected Sy the Owner, 


S$ LAYDAYS  Laytime shall not commence before the date stipulated in Part 1, 
except with the Charterer's sanction. Should the Vessel not be ready to load by 4:00 
o'clock PM. Gocal time) on the cancelling date stipulated in Part I, the Charterer shall have 
the option of cancelling this Charter by giving Owner notic- of such cancellation within 
twenty four (24) hours after such cancellation date, otherw** his Charter to remain in full 
force and effect 


6 NOTICE OF READINESS Upon arrival at customery anchorage at each port of unless otherwise mutually agreed, by an Adjuster appointed by the Owner and approved by 
loading of discharge, the Master or his agent shall give the Charterer of his agent notice by the Charterer. Such Adjuster shai! attend to the settlement and the collection of the General 
letter, telegraph. wireless or telephone that the Vessel is ready to load or discharge cargo, Average. subject to customary charges. General Average Agreements and/or security shall be 
herth or no berth, and leytime, as heremafter provided, shall commence upon the expiration furnished by Owner and/or Charterer, and/or Owner and/or Consignee of cargo, if 
of si (6) hours after receipt of such notice, or upon the Vessel’s arrival in berth (ie., requested. Any cash deposit being made as security to psy General Average and/or salvage 
finished mooring when at a sealoading or discharging terminal and all fast when loading or shall be remitted to the Average Adjuster and shall be held by him at his risk in # special 
discharging alongside a wharf), whichever first occurs: However, where delay wu caused to account in # duly authorized and licensed bank at the place where the Coeneral Average 
Vessel getting into berth after giving notice of readiness for any reason over which Charterer statement is prepared. 


has no control, such delay shall not count as used laytime. (iv) BOTH TO BLAME. If the Vessel comes into coBickeis @ithideetaes able ake 


7. HOURS FOR LOADING AND DISCHARGING The number of running hours result of the negligence of the other ship and any act, neglect of default of the Master, 
specified as laytime in Part I shall be permitted the Charterer as laytime for loading and mariner, pilot or the servants of the Owner in the navigation of in the management of the 
disc harging cargo, but any delay due to the Vessel's condition of breakdown of inability of Vessel, the owners of the cargo carried hereunder shall indemnify the Owner ag all loss 
the Vessel's facilities to load or discharge cargo within the time allowed shall not count as or hability to the othe of non-carrying ship or her owners in so far as such loss oF hability 
used laytime. Uf regulations of the Owner or port authorities prohibit loading o7 discharging represents loss of, or damage to. or any claim whatsoever of the owners of said cargo, paid 
of the cargo at night, time so lost shall not count as used laytime, if the Charterer, shipper or payable by the other of recovered by the other of non-carrying ship or her owners as part 
or consugnee prohibits loading of discharging at night, time so lost shall count as used of thea claim against the carrying ship of Owners. The foregoing provisions shall also apply 
laytirne. Time consumed by the vessel in moving from loading or discharge port anchorage where the owners, operators of those in charge of any ships of objects other than, of in 
to her loading or discharge berth, discharging ballast water or slops, will not count as used addition to, the colliding ships of object are at fault in respect of a collision of contect. 
lay tarme (v) LIMITATION OF LIABILITY. Any prove of this Charter to the contrary 

& DEMURRAGE. Charterer shall psy demurrage per running hour and pro rata for notwithstanding, the Owner shall have the benefit of all limitations of, and exemptions 
a part thereof at the rate specified in Part I for ali time that loading and discharging and from, liability accorded to the owner of chartered owner of vessels by any statute or rule of 
used laytime as elsewhere herein prowded excee the sliowed laytime elsewhere herein law for the.time being in force 
specified Hf, however, demurrage shall be incurred at ports of loading and/or discharge by (i) WAR RISKS. (a) If any port of loading of of ‘ischarge namsd in this Charter 
reason of fire, explosion, storm or by a strike, lockout, stoppage or restraint of labor or by Party of to which the Vessel may properly be ordered pursuant to the verms of the Bills of 
breakdown of machinery of equipment in or about the plant of the Charterer, supplier, Lading be blockaded, of 
shipper or consignee of the cargo, the rate of demurrage shall be reduced one-half of the (b) If owing to any war, hostiities, warlike operations, civil war, crvil commotions, 
ainount stated in Part } pet cunning hour or pro rata for part of an hour for demurrage so revolutions o: the operation of inte:..ationsl law (a) entry to any such port of loading or of 
incurred. The Charterer shall not be lable for any demurrage for delay caused by strike, discharge of the loading of discharge of cargo at any such port be conside ~* “+ the Master 
lockout, stoppage or restraint of labor for Master, officers and aew of the Vessel or tugboat or Owners in bis or thei discretion dangerous of prohibited of (>) nt ’ red by the 
or pilots Master or Owners in bis of thew discretion dangerous of impossible for (ic Veo vreackh 

9 SADE BERTHING SHIFTING. The vessel shall load and discharge at any safe any such port of loading of discharge~ the Chasterers shall have the rig order « : carga 
place of wharf, of alongside vessels on lighters ceachable on her arrival, which shall be or such part of it as may be affected to be loaded or discharged at as. her safe sort of 
devynated and procured by the Charterer, provided the Vessel can proceed thereto, he at, loading oF of discharge within the range of loading oF discharging port. trey estab 
aod depart therefrom always safely afoa ny lighterage being at the expense, risk and peri lished under the provisions of the Charter Party aproere such other port © vu chaded 
of the Charterer, Phe Charterer shall have the right of shifting the Vessel at ports of loading or that entry thereto of loading or discharge of cargo thereat is not in the master's or 
and/or discherge from one safe berth to another on payment of all towage and pilotege Owner's discretion dangerous or prohibited). If in respect of » port of discharge no orders be 
shifting to neat berth, charges for running lines on arrival at and leaving that berth, od received from the Charterers within 48 hours after they of their agents have recewed from 


ency charges and expense, customs overtime and fees, and any other extra port the Owners @ requesi for the nomination of # substitute port, ihe Owners shall then be at 
Or port expenses incurred by reason of using more than one berth. Time consumed liberty to discharge the one at any safe port which they or the Master may in their or hit 
used laytime except a8 o.herwise provided sn Clause 15 discretion decide on (whether within the range of discharging ports established under the 
oneans of the Charter Party of mot) and such discharge shall be deemed to be duc 

ulfillment of the contract of contracts of affreightment so fas as cargo © 
concerned. In the event of the cargo being loaded of discharged at any other port 
within the respective range of loading of discharging ports extabtshed under. . provisions 


ch 
{ on account of shifteng shall count 


10 PUMPING IN AND OUT. The cargo shall be pumped into the Vessel at the 
eapense, otk and perd of the Charterer, and shall be pumped out of the Vessel at the 
expense of the Vessel, but af the rik and perd of the Vessel only so far as the Vessels 


ermanent hose connections, where deliery of the cargo shall be taken by the Charterer oF 
Poe een en At seguured hy Charcevet, Vessel after discharging is to clear shore pipe lines of OF the, Chesten Sarny, 106 Sear Teer en ord cena iket aricite Pekar ie a 
Cope by purnping water through them and time consumed for thu purpose shall apply yage pe originally designate n the 


sp arnet allowed leytome. The Vessel shall supply her pumps end the necessary power for 
Narping an all ports, as well as necessary hands However, should the Vessel be prevented 


event, however, that the Vessel dacharges the gl at @ port outside the range of discharg 
ing ports established under the provisions of th harter Party, freight shall 4 paid as tor 
the iF n . ' “ 
ini eapiving nach power by tenn of vegulatine pronibuing fea gn our he Chat, Gf gangs ‘end ar dchsrping the argu thevent thal be pot by the Charterre tt Ceo 
lerer or Conspnee shall supply, at its expense, all power necessary for discharging as well as maak Gs te Rabies avent te nahh heen 4 tke 4 Ais Satie Fae an te ro 
loading, but the Owner shall pey for power supplied to the Vessel for other purposes. If — - expenses. ( g0 for such cxtre 
cargo & loaded from hghters, the Vessel ey ss bee Maw at poe ran pt Hegel pak hd . (c) The Vousel shed beve liberty Pm comply clits aie Unban te cotednmardiaiians 
umping cargo wnto the Vessel, if requeste y the arterer, providing the Vessel has 
fe rr es pp terin ts ticam and ws permitted to have {ves on board.All overtime of as to departure, arrival, routes, ports of call, stoppages, destinations, zones, waters, delivery 


» OF in any Other se whatsoever given by the government of the nations under whose flag the 
officers and crew incurred in loading and/ or discharging shall be for cccount of the Vessel. Vessel sails or any other poverseneas or red authority including any de facto cecetament 


1. HOS MOORING AT SEA TERMINALS Hoses for loading and discharging er local authority or by any person of body act or purporting to act a8 of with the 
shad be furnished by the Charterer and shall be connected and disconnected by the ar- 2"> authority of any such government o¢ authority of by eny Committee or person having under 
terer, of, at the option of the Owner, by the Owner at the Charterer's risk and expense. the terms of the war risks insuraace on the vessel the right to give any such directions or 
Lay’ me shall continue unt the hoses have been disconnected. When Vessel loads or die recommendations. If by reason of of in compliance with any such directions oF recommen 

j charges at a sea termu il, the Vessel shall be properly equipped at Owner's expense for dations, any thing is done of is not done such shall not be deemed 8 deviation. 
a 


A 


foading of discharging at such place, including suitable ground tackle, mooring lines and 
equipment for handung submarine hoses . 


12. DUES-TAXES-WHARFAGE. The Charterer shail pay all taxes, dues and 
other charges on the cargo, including but wot limited to Customs overtime oa the cargo, 
Venezuelan Habilitation Tax, CLM. Tases at Le Havre and Portuguese Imposto de 
Comercio Maritime. The Charterer shall also pay all taxes on freight at loading or 
ducharging ports and any unusual taxes, assessments and governmental charges which are 
aot presently in effect bul which may be imouored in the future on the Vessel of freight The 
Uwner shall pay all dues and other charges on the Vessel (whether of not such dues of 
charges are assessed on the basis of quantity of cargo), including but not limited to French 
droits de quat and Spanish derramas taxes. The Vessel shall be free of charges for the use of 
any wharf, dock, place of mooring facility arranged by the Charterer for the purpose of 
floading of discharging cargo, however, the Owner shall be responsible for charges for such 
berth when used solely for Vessel's purposes, such as awaiting Owner's orders, tank cleaning. 
repairs, etc. before, during of after loading or discharging 


13. (a). CARGOES EXCLUDED VAPOR PRESSURE. Cargo shall not be shipped 
which has a vapor pressure at one hundred degrees Fahrenheit (100°F.) in excess of thirteen 
= oes half pounds (13.5 Ibs.) as determined by the current AS.LM. Method (Reid) 

2 - - 
(>). FLASH POINT. Cargo having ® Mash point under one hundred and fifteen 
aeeces Fahrenheit (11S°F.) (closed cup) AST.M. Method D-56 shall not be loaded from 
lighters but this clause shall not restrict the Charterer from Agee or topping off Crude ou 

a 


from vessels or barges inside of outside the bar at any port or place where bar conditions 
exist 


14. (a). ICE In case port of loading of discharge should be inaccessible owing to 
ice, the Vessel shall direct her course according to Master's judgment, notifying by telegraph 
o« radio, if available, the Charterers, shipper or consignee, who is bound to telegraph or 
radio orders for another port, which is free from ice and where there are facilities for the 
loading of reception of the cargo in bulk. The whole of the time occupied from the time the 
Vessel is diverted by reason of the ice until her arrival at an ice-free port of loading of 
discharge, as the case may be, shall be paid for by the Charterer at the demurrage rate 
stipulated in Pactl 

(>) If on account of ice the Master considers it dangerous to enter of remain at any 
loading or discharging place for fear of the Vessel being frozen in or damaged, the Master 
thal communicate by telegraph or radio, # available, with the Charterer, shipper of con 
signee of the cargo, who shall telegraph of radio him in reply, giving orders to proceed to 
another port as per Clause 14 (a) where there is mo danger of ice and where there are the 
mecessary facilities for the loading or reception of the cargo in bulk, of to remain at the 
original port at theu risk, and im either casé Charterer to pay for the time that the Vessel 
may be delayed, at the demurrage rate stipulated in Part f my te - 


13. TWO OR MORE PORTS COUNTING AS ONE. To the extent that the freight 
rate standard of reference specified in Part | F hereof provides for special groupings or 
combinations of ports of terminals, any two of more ports or terminals within each such 
grouping of combination shalt count as one port for purposes of calculating freight and 
demurrage only, subject to the following conditions 

(a) Charterer shall pay freight at the highest rate payable under Part I F hereof fora 
voyage between the loading and discharge ports used by Charterer. 

(b) All charges normally incurred by reason of using more 
for Charterer’s account as provided in Clause 9 hereof 

(ce) Time consumed shifting between the ports or terminals within the particular 
grouping of combination shail not count as used laytime 


than one berth shail be 


the particular grouping of combination shall count as used laytime 


16. GENERAL CARGO. The Charterer shall not be permitted to ship any pack 
aged goods of nondiquid bulk cargo of any description, the cargo the Vessel is to load under 
this Che: (er is to consiet erly of quid bulk cargo as specified in Clause 1 

17. (a). QUARANTINE. Should the Charterer send the Vessel to any port or place 
where a quarantine exists, any delay thereby caused to the Vessel shall count as used 
laytime, but should the quarantine not be declared until the Vessel is on passage to such 
port, the Charterer shall not be liable for any resulting delay 

(b) FUMIGATION. If the Vessel, prior to of after entering upon this Chaiter, has 
docked of docks at any wharf which i not rat free of stegomyia-free, she shall, before 
proceeding to a rat free of stegomyia free wharf, be fumigated by the Owner a\ his expen, 
except that if the Charterer ordered the Veusel to an infected wharf the Charterer shall bear 
the expense of fumigation - 

18. CLEANING. The Owner shail clean the tanks, pipes and pumps of the Vessel 
to the satisfaction of the Charterer’s Inspector. The Vessel shall not be responsible for any 
admixture if more than one quality of oil @ shipped, nor for leakage, contamination of 
deterioration in quekty of the cargo unless the admuxture, leakage, contamination of dete 
fioration results from (a) unseaworthiness existing at the time of loading of at the inception 
of the voyage which was discoverable by the exercise of due diligence, or (b) error or fault 
of the servants of the Owner io the loading, care of discharge of the cargo. 

49 GENERAL EXCEPTIONS CLAUSE 
not, unless otherwise in this Charter expressly provided, be responsible for any loss of 
damage, of delay o¢ failuce in performing hereunder, arising of resulting from: any act, 


Shipped in apparent good order and condition by 


on board the 


whereof 


‘ . ‘ 
to be delivered at the port of \ aR Ns : * 
or @ near thereto as the Vessel can safely get, always afloat, unto 
o¢ oder on payment of freight at the rate of 
coniract 


between . q See Sw md _ 
contract 


thipment., pe HN 


In witness whereof the Master has signed 


tit r 5° 


of this tenor and date, one of which being accomplished, the others will be von! 
Dated at eaten - a areenesentin _ 


The Vessel, her Master and Owner shall , 


b* 


(d) Time consumed shifting between berths within one of the ports of terminals of . 


04 


Exhibit 1 Annexed to Affidavit of Thomas A. 


itlton, dr. 

If by reason of of im compliance with any such direction of recommendation the 
Vessel does not proceed to the port or ports of discharge originally designated of to which 
she may have been ordered pursuant to the terms of the Bills of Lading, the Vessel may 
proceed to any safe port of} discharge which the Master of Owners in hus of their discretion 


may decide on and there discherge the cargo. Such discharge shall be deemed to be due 


, fulfilment of the contract of contracts of affreightment and the Owners shall be entitled to 


freight as if discharge has been effected at the port of ports originally designated of fo which 
the vessel may have been ordered pursuant to the terms of the Bills of Lacing All ex! 
expenses involved in reaching and discharging (Ne cargo at any such other port of disna 
shall be paid by the Charterers and/or Cargo Owners and the Owners shail Nave a ben on 
cargo for freight and all such expenses ‘ 

(vil) DEVIATION CLAUSE. The Vessel shall have liberty to call at any ports in 
any order, to sail with or without pudots, to tow of ta be towed, to go to the assistance of 


ra 
1° 
ne 


vesse(s in distress, fo deviate for the purpose of saving life of property of of landing any al 
Of injured ron on board, and to call for fuel at any port of Yada nor out of the regula 
course of the voyage. Any salvage shail be for the sole benefit of the Owner 


21. LIEN. The Owner shall have an absolute fien on the cargo for ail freight 


deadfreight, demurrage and costs, including attorney fees, of recovering the same which hen 


thied arbitrator within twenty days of the appointment of the 


. all possible water has taken place. All water separated to be discharged over 


shall continue after delivery of the cargo into the possesson of the Charterer, oF of the 
holders of any Bills of Lading cowering the same of of any storageman 


22. AGENTS. The Owner shail appoint Vessel's agents at all ports 


23. BREACH. Damages for breach of this Charter shall inctude all provable dam 
ages, and all costs of suil and attorney fees incurred in any action hereunder 


24. ARBITRATION. Any and all differences and disputes of whatsoever nature 
arising out of this Charter shall be put to arbitration in the City of New York of in the City 
of London whichever place is specified in Part I of this charter pursuant to the laws relating 
to arbitration there in force, before a board of three persons, conssting of one arbitrator to 
be appointed by the Owner, one by the Charterer, and one by the two so chosen The 
decision of any two of the three on any point of points shall be final. Either party hereto 
may call for such arbitration by service upon any officer of the other, wherever he may be 
found, of ® written notice specifying ‘e name and address of the arbitrator chosen by the 
fest moving party and a brief description of the disputes on differences which such party 
desives to put to ation, If the other party shall not, by aotice served upon an office: of 
the first moving party within twenty days of the service of such first notice, apport its 
arbitrator to arbitrate the dispute of differences specified, then the first moving party shall 
have the right without further notice to appoint # second arbitrator, who shall be a dis 
interested person with precisely the same force and effect as if said second arbitrator has 
been appointed by the other party. In the event that the two arbitrators fad to appoint a 
second arbitrator, esther 
arbitrator may apply to s Judge of any court of maritime jurisdiction in the city above 
mentioned for the appointment of a third arbitrator, and the appointment oF suc h arbitrator 
by such Judge on such application shall have precisely the same force and effect as if such 
arbitrator had been appointed by the two arbitrators Until such Ume as the arbitrators 
finally close the hearings either party shall have the right by written notice served on the 
arbitrators and on an officer of the other party to specify further disputes or differences 
under this Charter for hearing and determination. Awards made in pursuance to this clause 
may. include costs, including a reasonable allowance for attorney "s fees, and judgement may 
be entered apon any award made hereunder in any Court having jursdiction in the premises 


25. SUBLET. Charterer shall have the right to sublet the Vessel. However Char 
terer shall always remain responsible for the fulfillment of this Charter in all © terms and 
conditions. ° Y 


. 26. OIL POLLUTION CLAUSE. Owner agrees to participate in Charterec's pro 
gram covering 09 pellution avoidance. Such program prohibits discharge overboard of all 
oily water, oily ballast of oW in any focm of a persistent mature, except under extreme 
circumstances whereby the safety of the vessel, cargo or life at sea would be imperiled 

Upon notice being given to the Owner that Ou Pollution Avoidance controls are 
required, the Owner will instruct the Master to retain on board the vessel all oly residues 
from consolidated tank washings, dirty ballast, etc, im one compartment, after <P aration of 
ari 

If the Charterer requires that demulsifiers shall be used for the separation of ol/ 
water, such demulsifiers shall be obtained by the Ownes and paid for by Charterer 

The oil residues will be pumped ashore at the loading or otecherene terminal, either 
as segregated ol, dirty ballast of co-mingled with cargo as it is possible for Charterers to 
arrange. If it is necessary to retain the residue on board co mingled with ov segregated from 
the cargo to be loaded, Charterers shall pay for any deadfreight so incurred 

hould it be determined that the residue is to be co-mingled or segregate Jon board 
the Master shail arrange that the quantity of tank washings be measured in conjunction with 
cargo suppliers and a note of the quantity measured made in the vessel's ullage record 

The Charterer agrees to pay freight as per the terms of the Charter Party on any 
consolidated tank washings, dirty ballast, etc., retained on board under Charterer's instruc 
tions during the loaded portion of the voyage up to a maximum of 1% of the total dead 
weight of the vessel that could be legally carried foe such voyage Any extra expenses 
incurred by the vessel at loading of discharging port tn Sumeing snare oil residues shall be 
for Charterer’s account, and extra time, if any, couse ined for this operation shall count as 
used laytime. 


BILL OF LADING 


Steamship 
Motorship 


This shipment is carried under and pursuant to the terms ofthe charter dated New York/London 


and 


Charterct, and all the terms whatsoever of the said charter except the rate and payment of freight specified therein appiy to 


is Master, at the port of 


- 2 ~ ,as 


7 


and govern the rights of the parties concerned in this 


Gees E62 


Buls of Lading 


| 
| 
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EXHIBIT 2--TELEX DATED JULY £45 1974 ANNEXED TO 
AFFIDAVIT OF THOMAS A. DILLON, JR. 


1TT 07 24 1814 


° oui) IM 


420635 TSHP U1S3127722+ B74JUL 24 FY §:23 


KC AUTO-RETRY AJ 


eine CEPSA E \ SILk 
CEPSA Uv 


MADRID |Z 


WE REFER TO TELEPHONE CONVERSATICN TODAY OF THE LONDON AGENTS OF 
NEREUS SHIPPING S A WITH YOUR MR P BUSTAMANTE IN WHICH NEREUS 
SHIPPING S$ A AS AGENTS FOR OWNERS (Ov'NER) ASKED TO HAVE ITS 
REPRESENTATIVES MEET WI” i COMPANIA ESPANOLA DE PETROLEOS S A (CEPSA) 
THIS WEEK TO DISCUSS THE HIDROCARDUROS Y DERIVADOS, C A (HIDECA) 
CONTRACT OF AFFREIGHTMENT DATED 27 JANUARY 1971, BUT CEPSA STATED 
THE EARLIEST DATE FOR MEETING WOULD BE AUGUST 2ND STOP IN 
VIEW OF THE URGENCY OF THIS MATTER OWNER CANNOT DEFER TAKING 
ACTION UNTIL THAT DATE STOP ACCORDINGLY OWNER REFERS TO LETTER 
OF GUARANTEE IN HIS FAVOR GIVEN BY CEPSA MADE AND DATED 24 JUNE 
1971 AT MADRID BY THE TERMS OF WHICH CEPSA AGREED THAT SHOULD 
HIDECA DEFAULT FOR PAYMENT OR PERFORMANCE OF ITS OBLIGATIONS 
UNDER THE CONTRACT OF AFFREIGHTMENT DATED 27 JANUARY 1973 
(CHARTER PARTY)» CEPSA, UPON KOTICE FROM OWNER, WOULD PERFORM 
THE BALANCE OF THE CHARTER PARTY AND ASSUME THE RIGHTS AND 
OBLIGATIONS OF HIDECA ON THE SAME, TERMS AND CONDITIONS AS 
CONTAINED IN THE CHARTER PARTY’STOP OWNER HEREBY GIVES CEPSA 
NOTICE UNDER SAID LETTER OF GUARANTEE THAT HIDECA 1S. IN 
DEFAULT UNDER THE CHARTER PARTY AND CALLS UPON CEPSA TO PERFORM 
THE BALANCE OF THE CHARTER PARTY STOP AS THE PURPOSE OF THE 
SUGGESTED VISIT WAS TO ASSIST CEPSA IN THE ORDERLY TRANSITION 
OF THE CHARTER PARTY TO IT, OWNERS REPRESENTATIVE WILL MEET 
WITH CEPSA ON AUGUST 2ND 1N MADRID STOP PLEASE CONFIRM THAT 
THIS DATE 1S IN ORDER STOP 

TRITON SHIPPING IKC 

S AGENTS ONLY 

NEW YORK JULY 24, 1974 1622 HOURS 77 
© 
27722 CEPSA E 
42035 TseP ul 


O1/24/74 INEPEDT 004.6 
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EXHIBIT 3--ORDER OF ATTACHMENT AND SUPPORTING AFFIDAVITS 
ANNEXED TO AFFIDAVIT OF THOMAS A. DILLON, JR. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-_ = — = “ee weeereenerereeeeev- - = X 


NEREUS SHIPPING, S.A., as Agents 
for Owners, 


Plaintiff, 


~against- ORDER OF ATTACHMENT 


"4 civ. PZSS 
at 


HIDROCARBUROS Y DERIVADOS, C.A., 


Defendant. 


Plaintiff having moved for an Order of Attachment 
against the defendant in an action in this Court, 

Now, reading the verified complaint herein, the 
affidavit of Demetrios Xistris, sworn to the 26th day of July, 
1974, together with the exhibits annexed thereto and the affidavit 
of Raymond J. Burke, Jr. sworn to the 26th day of July, 1974, 
wherein it appears that a cause-of action for a money judgment 
exists in favor of the plaintiff and against the defendant for 
the sum stated in said complaint and affidavits, namely, 
$4,236,845.67, and that the plaintiff is entitled to recover 
said sum above all counter-claims known to it; 

And it being further shown by said affidavit and 
complaint that the plaintiff is entitled to an Order of | 
Attachment against the property of the defendant on the ground 


that said defendant is a foreign corporation organized and 


existing under the laws of Venezuela, under Rule 64 of the ' 
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Federal Rules of Civil Procedure and Section 6201 (1) of the 
Civil Practice Law and Rules of the State of New York: 

Now, on motion of Burke & Parsons, attorneys for 
plaintiff, it is 

ORDERED, that the plaintiff's undertaking be and 
the same hereby is fixed in the sum of S43 LSY~ of which 
amount the sum of SU) fF bSY— thereof is conditioned that the 
plaintiff will pay to the defendant all legal costs and damages 
which may be sustained by reason of the attachment if the 
defendant recovers judgment or if it is finally decided iia, 
the plaintiff was not entitled to an attachment of the defendant's 
property and the balance thereof, being the sum of $5, 04 
conditioned that the plaintiff will pay to the United States 
Marshal of the Southern District of New York all of his allowable 
fees and expenses, it is further 

ORDERED, that the United States Marshals for the 
Southern and Eastern Districts of New York, upon the filing of 
plaintiff's undertaking as aforesaid, levy within their 
jurisdiction, at any time before final judgment, upon property 
in which the defendant has an interest and upon such debts owing 
to the defendant as will satisfy the plaintiff's demand of 
$4,236,845.67, together with probable interest, costs and the 
fees and expenses of the United States Marshals for the Southern 
and Eastern Districts of New York, and that they proceed thereon 
in the manner required by law. 


Dated: New York, New York 
July J¢. 1974 


U.S.D.J. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NEREUS SHIPPING, S.A., as Agents 
for Owners, 
AFFIDAVIT IN SUPPORT 
Plaintiff, OF PLAINTIFF'S 
APPLICATION FOR AN 
-against- ORDER OF ATTACHMENT 
HIDROCARBUROS Y DERIVADOS, C.A., 


74 civ. SA35 © 


Defendant. 


TATE OF NEW YORK ) 


COUNTY OF NEW YORK 


DEMETRIOS XISTRIS, being duly sworn, deposes and says: 

ie I am President of Triton Shipping, Inc., a New 
York corporation with an office and principal place of business 
at 1041 Third Avenue, in the City of New York, which corporation 
acts as Agent of the Plaintiff herein, Nereus Shipping, S.A., 

a Liberian corporation which has an office and principal place 
of business at 35-39 Akti Miaouli, Piraeus, Greece. 

FAS Hidrocarburos Y Derivados, C.A., the Defendant 
herein, is a Venezuelan corporation which has an office at 
Apartado 59021, Caracas, Venezuela. 

3 Plaintiff, as Agent for Owners of various vessels, 
entered into a contract of affreightment dated January 27, 1972 


(hereinafter referred to as the "COA") with the Defendant. A 


A 09 


Exhibit 3 Annexed to Affidavit of Thomas A. Dilton, dr. 


copy of the COA is annexed hereto and made a part hereof as 


Exhibit l. 


‘ 


4. During performance of the thirteenth lifting under 
the CoA, port expenses in the amount of $344.]8 were incurred at 
the discharging port and were paid for by Plaintiff. Under the 
COA, this sum should have been paid by Defendant to Plaintiff 
with the freight and is earned and past due. 

. During performance of the fourteenth lifting 
under the COA, increased war risk insurance premiums in the 
amount of $15,000.00 were incurred and demurrage in the amount / 
of $68,529.18 was earned at loading and discharging ports. 

Under the COA, these sums should have been paid by Defendant 
to Plaintiff with the freight and are earned and past due. 

6. During performance of the fifteenth lifting under 
the COA deviation expenses in the amount of $30,032.26 were 
incurred and demurrage in the amount of $143,355.47 was earned 
at loading and discharging ports. Under the COA, these sums 
should have been paid by Defendant to Plaintiff with the freight 
and are earned and past due. 

ca During performance of the sixteenth lifting under 
the COA, interest on late payment of freight in the amount of 
$3,930.92 was earned and demurrage in the amount of $143,797.20 
was earned at loading and discharging ports. Under the COA, 
these sums should have been paid by Defendant to Plaintiff with 


the freight and are earned and past due. 


8. During performance of the seventeenth lifting 
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under the COA, freight in the amount of $770,424.17 was earned 
and demurrage in the amount of $61,432.29 was earned at the 
loading port. Under the COA, these sums cana have been paid 
by Defendant to Plaintiff upon discharge of he cargo and, 
although these sums have been fully earned and duly demanded, 
Defendant has refused to pay same, thereby breaching the COA. 

o Plaintiff nominated the S.T. TROPIC to perform 
the eighteenth lifting under the COA, but Defendant has refused 
this nomination, thereby breaching the COA. 

10. By reason of the Defendant's failure to pay 
earned freight and the Defendant's refusal to accept the 
nomination of the § °. TROPIC, the Defendant has breached the 
COA subjecting Plaintiff to damages in the amount of 
$3,000,000.00, as near as can presently be ascertained. 

11. As a result of Defendant's breach of the COA, 
Plaintiff has invoked the guarantee provisions of the COA, 
demanding that the guarantor, Compania Espanola de Petroleos, 
S.A., perform the balance of the COA. 

12. Plaintiff's causes of action are for a money 
judgment only, and Defendant has not asserted any counterclaim. 

13. No previous application for the same or similar 
relief has been made before this or any other American Court, 


although litigation has been commenced in Morocco. 


14. Your deponent respectfully requests that an order 


of attachment be entered against the property of Defendant, 
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Hidrocarburos Y Derivados, C.A. in the amount of $4,236,845.67 
and that this Honorable Court may grant to Plaintiff such other 


and further relief as may be just and proper. 


Demetrios Xistris 


Sworn to before me this 
26th day of July, 1974. 


Notary Public. \Sp-tn New York 


Ona" led ia Now Yeu Pon 


Commuiun Day. oe mle ow { ‘i % 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NEREUS SHIPPING, S.A., as Agents 
for Owners, 
AFFIDAVIT IN SUPPORT 
Plaintiff, OF PLAINTIFF'S 
APPLICATION FOR AN 
-against- ORDER OF ATTACHMENT 
HIDROCARBUROS Y DERIVADOS, C.A., 
74 Civ. 3X35 


Defendant. 


ao oeeeeeqeee®oeneeeaeF¢ 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK  ) 


RAYMOND J. BURKE, JR., being duly sworn, deposes and 
says: 

Le I am an attorney duly admitted to practice before 
this Honorable Court and am a member of the firm of Burke & 
Parsons, attorneys for plaintiff herein. 

Ze Plaintiff is a Liberian corporation which has an 
office and principal place of business at 35-39 Akti Miaouli, 
Piraeus, Greece. Defendant is a Venezuelan corporation which 
has an office at Apartado 59021, Caracas, Venezuela. 

Ke . As set forth in plaintiff's verified complaint 
and the affidavit of Demetrios Xistris sworn to the 26th day of 
July, 1974, plaintiff, as Ajent for Owners of various vessels, 


is asserting six causes of action against defendant under a 
A ee eens a 
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contract of affreightment dated January 27, 1971 (hereinafter 
referred to as the "COA") a copy of which is annexed as an 
exhibit to the complaint and affidavit of Mr. Xistris. 

4. Plaintiff's first cause of action is for 
reimbursement for port expenses at the discharging port during 
performance of the thirteenth lifting under the COA in the 
amount of $344.18. This sum should have been paid by defendant 
to plaintiff with the freight and is earned and past due. 

5. Plaintiff's second cause of action is for 
reimbursement of war risk premiums and for demurrage which was 
earned at the loading and discharging ports during performance 
of the fourteenth lifting under the COA in the amount of 
$83,529.18. This sum should have been paid by defendant to 
plaintiff with the freight and is earned and past dur. 

6. Plaintiff's third cause of action is for deviation 
expenses and for demurrage which was earned at the loading and 
discharging ports during performance of the fifteenth lifting 
under the COA in the amount of $173,387.73. This sum should 
have been paid by defendant to plaintiff with the freight and is 
earned and past due. 

7. Plaintiff's fourth cause of action is for interest 
on late payment of freight and for demurrage which was earned 
at the loading and discharging ports during performance of the 
sixteenth lifting under the COA in the amount of $147,728.12. 
This sum should have been paid by defendant to plaintiff with the 


freight and is eaxned and past due. 
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8. Plaintiff's fifth cause of action is for demurrage 
and freight in the amount of $831,856.46 which has been earned 
by the plaintiff as Agent as a result of performance of the 
seventeenth lifting under the COA. S.S. POETIC carried a full 
cargo of 64,164.64 long tons of crude oil from Ras Tanura to 
Mohammedia, and completed delivery of the cargo on July ll, 

1974. Under the terms of the COA, freight in the amount of 
$770,424.17 was earned and payable by defendant to plaintiff 
upon discharge of the cargo. Defendant has refused to pay the 
freight and demurrage in the amount of $831,856.46, although 
this sum is fully earned and payable under the terms of the 
COA. 

9. Plaintiff's sixth cause of action is for breach of 
the COA as a result of non-payment of freight and refusal to 
accept the nomination of the vessel to perform the eighteenth 
lifting. By reason of the defendant's failure to pay earned 
freight and the defendant's refusal to accept the nomination 
of the S.T. TROPIC, th defendant has breached tne COA subjecting 
plaintiff to damages in the amount of $3,000,000.00, as near as 
can presently be ascertained. As a result of defendant's 
breach of the COA, plaintiff has invoked the guarantee 
provisions of the COA, demanding that the guarantor, Compania 
Espanola de Petroleos, S.A. perform the balance of the COA. 

10. Defendant is a Venezuelan corporation and 
plaintiff is seeking an order of attachment under Rule 64 of 


the Federal Rules of Civil Procedure which provides as follows: 
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"Seizure of Person or Property 


At the commencement of and during the course of 
an action, all remedies providing for seizure of 
person or property for the purpose of securing 
satisfaction of the judqment ultimately to be 
entered in the action are available under the 
circumstances and in the manner provided by tne 
law of the state in which the district court is 
held, existing at the time the remedy is sought, 
subject to the following qualifications: (1) 
any existing statute of the United States yoverns 
to the extent to which it is applicable; (2) the 
action in which any of the foregoing remedies is 
used shall be commenced and prosecuted or, if 
removed from a state court, shall be prosecuted 
after removal, pursuant to these rules. The 
remedies thus available inc‘ude arrest, attachment, 
garnishment, replevin, sequestration, aid other 
corresponding or equivalent remedies, however 
designated and regardless of whether by state 
procedure the remedy is ancillary to an action 
or must be obtained by an independent action." 


11. Section 6201(1) of the Civil Practice Law and 
Rules of the State of New York provides as follows: 

"Grounds for attachment 

An order of attachment may be granted in any 
action, except a matrimonial action, where the 
plaintiff has demanded and wovld be entitled, in 
whole or in part, or in the alternative, to a 
money judgment against one or more defendants, 


when: 


1. the defendant is a foreign corporation 


or not a resident or domiciliary of the state; 
or *x * * " 


12. Plaintiff's causes of action are for a money 
judgment only, and defendant has not asserted any counterclaim. 

13. No previous application for the same or similar 
relief has been made before this or any other American Court, 


although litigation has been commenced in Morocco. 
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14. Your deponent respectfully requests that an order 
of attachment be entered against the property of defendant, 
Hidrocarburos Y Derivados, C.A. ir. t e amount of $4,236,845.67 


and that this Honorable Court may grant to plaintiff such other 
and further relief as may be just and proper. 


baypnds Jd 


Raymond J. Burke, Jr. 


Sworn to before me this 
26th day of July, 1974. Notar, ALFRED_A. Mevea 


Ty Public, Stas 
No. 3y-an6. Of New Yc.; 
Qualified in 12078560 = 


Shes N 

‘ Soran in Now York Coy 

ie See it ee Mmission Expires March $0. 1075 
4 4 
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EXHIBIT 4--AFFIDAVIT OF DEMETRIOS XISTRIS DATED 


NOVEMBER 25, 1974 ANNEXED TO AFFIDAVIT 
OF THOMAS A. DILLON, JR. 


UNITED STATES DISTRICT COURT 
SOUTHERN LISVRICT OF NEW YORK 


— — — — — — - ~- — — —s —s ee os _ a a — — » 4 
COMPANIA ESPANOLA DE PETROLEOS, S.A., 
Plaintiff, AFFIDAVIT IN 
: OPPOSITION TO 
-against- PLAINTI?F'S 
MOTION 
NEREUS SHIPPIKG, S.A., 
74 Civ. 5102 (CES) 
Defendant. 
—s — — — — _ — -~ — - - — — -~ _— - — — _ x 


STATE OF NEW YORK ) 
). S823 

COUNTY OF NEW YORK) 

DEMETRIOS XISTRIS, being duly sworn, deposes and 
says: 

1. I am President of Triton Shipping, Inc., a 
New York corporation with an office and principal place of 
business at 1041 Third Avenue, in the City of New York, which 
corporation acts as Agent of the Defendant herein, Nereus 
Shipping, S.A., a Liberian corporation which has an office 
and principal. place of business at 35-39 Akti Miaouli, Piraeus, 


Greece (hereinafter referred to as "“Defendant"). 


2. On July 26, 1974, deponent signed an affidavit 
in support of an application by Defendant for an order of 
attachment of the property of Hidrocarburos Y Derivados, C.A., 
a Venezuelan corporation with an office at Apartado 59021, 


Caracas, Venezuela (hereinafter referred to as "Hideca") in 
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an action commenced in this Honorable Court by Defendant agains 


Hideca, 74 Civ. 3235. 


3. In the aforvsaid affidavit, deponent confirned 
that as of July 26, 1974, Hideca was in default under a 
Contract of Affreightment dated January 27, 1971 (hereinafter 
referred to “eth "Charter"), and had failed to pay various 
items for expenses, demurrage, extra insurance premiums and 
freight in the amount of $1,236,845.67, which were past due 


and owing to Defendant by Hideca under the Charter. 


4. No item comprising the aforesaid $1,236,845.67 
has been paid to Defendant since July 26, 1974 and Defendant 
was unable tc locate any assets of Hideca which could be 
attached pursuant to the order of attachment issued in 


74 Civ. 3235. 


5. The items totaling $1,236,845.67 which remain 
unpaid by Hideca include the following: 


i) Port expenses on voyage 
13, which was completed 
on November 23, 1972 $344.18 


ii) Increased War Risk 
insurance premiums of 
$15,000.00 and demurrage 
of $68,529.18 on voyage 
14, which was completed 
on February 21, 1973 $83,529.18 


iii) Deviation expenses and 
demurrage on voyage 15, 
which was completed on 
March 16, 1973 $173,387.73 


: 
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iv) Demurrage on voyage 16, 
which was completed on 
April 10, 1973 $143,797.20 
6.- In addition, Hideca has failed to date to pay 
freight for the last cargo carried under the Charter, which 
was delivered on July 12, 1973. Clause 2 of Part II of the 
Charter entitled Freight provided that "Payment of freight 
shall be made by Charterer without discount upon delivery of 


cargo at destination * * * " However, Hideca has failed to 


pay freight for the 17th cargo in the amounc of $770,424.17 
and demurrage at the loading port of $61,432.29, which sums 


remain unpaid to date. 


7. The freight rate in the Charter is Worldscale 
130 which is equivalent to $13.27 per ton of cargo for the 
basic Persian Gulf rate. The present market rate is 


approximately Worldscale 40 or $4.84 per ton. 


8. Up to July 24, 1974 a total of 209,751 long. 
tons of cargo were shipped under the Charter by Hideca during 
the last year out of the 600,000 plus 10% called for in 
typewritten clause 1 of the Charter. Moreover, Plaintiff 


herein has refused to perform the balance of the Charter 


to 


although duly notified on July 24, 1974 under Addendum No. 


to the Charter. 


Sworn to before me this 


25th day of November, 1974. Demetrios Xistris 


~ 
A 10 
EXHIBIT 5--TELEX DATED AUGUST 2, 1974 ANNEXED TO 
AFFIDAVIT OF THOMAS A. DILLON, JR. 


STSO\S 


LONG TANXR NYK (_) oe 


THI IS TRITON SHIPPING INC i 
ATTN WR JOSEPH NC ALEER "i me 
HIDECA COA DATED JANUARY 27, 1971 B74AUS-2 Eid: 3 


CONFIRMING TELCON OF EARLIER THIS MORNING PLEASE PASS FOLLOWING 
PROMPTLY TO CEPSA MADRID 


QUOTE 


WE HAVE BEEY ADVISED BY NEREUS SHIPPING SeAe THAT 
UNDER ITS GUARANTES “ZITH RESPECT TO THe HIDECA COA 
DATED) JATUARY 27, 1S74 THAT DUE TO THE DEFAULT OF 
MIDECS CCIIA NERCUS HAS EXERCISED ITS RIGHTS USDER 
THE GUASANTZE AND HAS CALLED UPCN YOU TO PERFORM THE 
PALANCE CF THE COA. ACCORDINGLY ON BEHALF OF 

NEREUS VE HEREBY GIVE YOU THIRTY DAYS NOTICE OF A 
DEFINITE NOVINATION OF THE “MAJESTIC” Este Ae PeGe 
SEPTEMSER 7TH, 1974. 


UNQUOTE 


WE FURTHER REQUEST YOUR OFFICE TO_PROVIDE US WITH. A CONFIRIATION 


COPY OF YOUR CASLE TO CEPSA 


TRITON SHIPPING INC 
AS AGZITS ONLY 

HOW RECVD PLS 
a Fe ew 
BS TANXR NYK 


WELL RECVD TKU 


Nh, 


~ 
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EXHIBIT 6--TELEX DATED AUGUST 9, 1974 A ‘NEXED TO 
AFFIDAVIT OF THOMAS A. DILLON, JR. 


113764 /030874/165" j | | 3 
/ / 4 he oe @ TA 
‘ es i ; liz 14 Hes 


FROM CEPSA MADRID — 
y ‘ / j ee SFL 
TO TRITON SHIPPING INC NEW YORK ~~" = é 


REYOURTEL JULY 24, 1974 IN WHICH YOU AS NEREUS SHIPPING SA’S AGENT 
ADVISE THAT OWNER IN CONTRACT OF AFFREIGHTMENT WITH HIDECA DATED 


27 JANJIARY 1671 ACCORDI!:G TO CEPSA’S LETTER GF GUARATEE DATED 24 
JUNE 1971 THEREBY GAVE CEPSA NOTICE THAT HIDECA IS IN DEFAULT AtD 
CALLED UPON CEPSA TO PERFORM THE BALANCE OF THE ABOVE MENTIONED 
CONTRACT. HIDECA ADVISES THAT IT 1S NOT IN DEFAULT BUT WEREUS 
SHIPPING SA HAS IMPROPERLY TERMINATED SUCH CONTRACT AND THEREFORE 
CEPSA’S LETTER OF GUARANTZE MUST Be DEENED NOT IN FORCE AND SUBSE-— 
QUENTLY cEPSA 1S NOT OPLICED TO PERFORM THE NEREUS/HIDECA CONTRACT OF 
AFFREIGHTHENT. IN ADDIT1 01 WE HAVE RECEIVED FROM LONGTANKER NYK A 
TELEX DATED AUCUST 2, 1974 BY WHICH SUCH FIRM OWN BEHALF OF NEREUS 
THERESY GIVES CEPSA THIRTY BAYS: NOTICE OF A DEFINITIVE NOMINATION 


ea) j 


OF THE MAJESTIC ETA PG SEPTEMBER-7TH. SINCE IT 1S FAR FRoit CLEAR TO 
US TRKAT YOU HAVE PROPERLY INVOKED THE GUARANTEE BEFORE WE RESPOND 
TO THE AFORESAID NOMINATION We MUST RECEIVE FROM YOU ADEQUATE 
ASSURANCE THAT YOU WILL HOLD US HARMLESS FROM ANY DAMAGES OR LOSSE 
WE MAY INCUR AS A RESULT OF ACCEPTIiiG THAT NOMINATION IN THE EVEWT 
THAT YCU HAVE IMPROPERLY INVOKED THE GUARANTEE AND WE ARE NOT 
AELIGED TO PERFOR HIDECA’S OBLIGATIONS UNDER THE SAID CORTRACT 

OF AFFREIGHTHMENT. PLEASE AIVISE US AS TO WHAT GUARANTEE YOU WILL 
PROVIDE PROTECTING US AGAINST SUCH DAMAGES AND LOSSES.+++ 


20655 TSHP. UT 
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UPG dl 1 7: 
ey eseesee avaee ISTKRUG22 PA 7:05 ps 


TO CML FROM CHART pie 


CCCs OD/CERT 
CEPSA ty 
FOLLOWING TELEX SENT BY BURKE rovar> ) lv 
QUOTE ATIERTION MESSRS Pa D0, MIRET ABD ASSESS 
RE CHARTER PARTY DATED 27 JamuarY 1971 
1 REFER TO OUR SEVERAL MEETINGS AT CEPSA°S OFFICES IW MADRID 
ON MONDAY THROUGH WEDNESDAY, AUGUST 19/21, 1974 DURING WKICH TIME 
VE DISCUSSED THE MATTER OF CEPSA PESFORMING THE BALAWCE OF THE 
SEREUS/HIDECA/CEPSA CHARTER PARTY a FOLLOWING CEPSA*’S REQUEST 
THAT WEREUS FURBISH IT WITH A BANK GUARARTY, THE WRITER 
VENT 10 MADRID TO COMPLY WITH THAT REQUEST ABD DRAFTED THE BARK 
GUARANTY WITH MODIFICATIONS AS REQUIRED BY CEPSA X KEREUS =“ 
AGREED TO GIVE CEPSA A «Kk GUARANTY ISSUED BY THE FIRST 
BATIONAL CITY BANK COVERISG THE PAJESTIC AWD ATHEWIC, OR 
SUBSTITUTE, VOYAGES TOGETHER WITW JRTEREST THEREOR AND TO, 
FURWISH ADDITIO®AL BASK GUARARTIES FOR SUBSEQUENT VESSELS I8 
THE EVERT THE “ISSUES ¥ERE BOT RESOLVED BY SUCH DATES X THIS 
WAS AGREED BY CEPSA X ALTHOUGH CEPSA HAD HO LEGAL RIGHT 10 
REQUIRE WEREUS TO GIVE SUCH BANK GUARANTY, IT WILLINGLY AGSEED 
To DO SO SIECE PAYRENT VOULD ONLY BE MADE IF IT VERE HELD“ 's* 
THAT HIDECA WAS WOT I® DEFAULT AWD TREREFORE CEPSA WAS WOT” 7 
LIASLE UNDER THE FOTICE GIVEN BY HEREUS TO PERFORS THE BALANCE 
OF THE VOYAGES UNDER ADDEWDUN NBR 2 OF THE CKARTER PARTY X 
OW TUESDAY, MR ASSEKS, ON BEHALF OF CEPSA, COKFIRMED IM A 
TELEPHOWE COKVERSATIOW WITH MR PETER BRIGGS WHO, WITH THE 
URITER ATTEADED ALL OF THE MEETIAGS OW BENALF OF HEREUS, 
IMAT CEPSA WOULD PERFORN THE BALASCE OF THE CHARTER PARTY 

_FOR 367,240 LONG . TOUS OF CARGO, AS SEREUS HAD THEW AGREED 
JO EXTERD THE PERIOD IM WHICK CEPSA WAS OBLISED TO PERFORM 
THE BALANCE OF THE CHARTER PARTY FOR A FURTHER PERIOD OF 
TvO RONTHS THROUGH FEBRUARY 28, 1975. 
IW THE PRESENCE OF MESSRS PARDO, MIRET, BRIGGS AWD THE WRITER, 
MR ASSENS CONFIRMED AT THE MEETIBG ON WEDWESDAY MORWING 
THAT CEPSA HAD AGREED OW *UESOAY TO PERFORM THE BALANCE OF THE 
CHARTER PARTY ASD FURSISH CanSUS 19 THE AGGREGATE AMOUNT OF 
367,240 LO&’G TORS OF CARGO X HOVEVER, AFTER APOLOGIZING, FR 
ASSEKS SAID CEPSA’S DECISION AS OF WEDNESDAY MORNITG was 
TO REFUSE TO SHIP AMY CARGO UKDER THE CHARTER PARTY SIKCE 
CEPSA DID WOT KWOW WHETERH HIDECA WAS OR WAS WOT IK DEFAULT 
UNDER THE CHARTER PARTY, 
MR ASSEKS FURTHER STATED THAT CEPSA WOULD WOT ACCEPT THE 
TENDER OF THE MAJESTIC DUE IW SEPTENGER BOR THE ATHEBIC OR 


SUBSTITUTE DUE 1% OCTODER, FOTN OF WIIICK KAD BEE® BOMITBATED 


TO Cerca 


UNVORTHY OF A COMPARY OF THE SIZE AWD REPUTATION OF CEPSA. 


prom Ime viny Outtel CO™Tt4clas whim Ime Fanst Mecssow mes 


MADKID Uv AUCLST 2, 1974, CLYSA WAS AvVAne THAT MIDECA’S 
POSITION BAS THAT IT WAS KOT 1m DEFAULT X ALL THE PARTIES, 
INCLUDING CEPSA, PECOGNIZED THAT JT SOULD BE ILLCGICau FOR 
MIDECA WOT TO ASSERT SUCH A DEFENSE SINCE OTH SWISE IT WOULD 
HAVE #O DEFEKSE TO OFFER 18 ARBITRATION BETVEEM WEPEUS AND - 
HIDECA XK ACCOADIAGLY, ALL OF THE BEGOTIATIONS THaT FCLLCVED 
CIRCLUDING TKE CALL BY CEPSA FOR A GUARANTY AND THE GRANTISG 

OF THAT REQUEST BY SEREUS, AS WELL AS WEREUS* WILLISGBESS 

TO EXTEND THE PERIOD WITHIN WHICH THE CHARTER PARTY IS TO BE 
PERFOPMED) WERE WITH THE FULL KNOWLEDGE THAT HIDECA WAS TAKIOG 

SUCK POSITION, ALTHOUGH IW THE OPIBION OF WEREUS IT IS PATENTLY 
UNTENASLE X IT THEREFORE IS CLEAR THAT THE TRANSPARENT EXCUSE 

OFFERED BY CEPSA FOR REPUDIATING ITS AGREEMENT OF TUESDAY 
AND FLAGRAMNILY BREACHING THE BALAWCE OF THE CHARTER PARTY 


WHICH IT HAS AW ABSOLUTE LEGAL OBLIGATION TO PERFORM, IS 


FURTHERMORE, THE MERE ASSERTION BY CEPSA THAT IT IS UNCERTAIA 
WHETHER OR BOT HIDECA DEFAULTED UNDER THE WEREUS/WIDECA/CEPSA 
CHARTER PARTY DOES WOT EXCUEE CEPSA FROM “PERFORMING THE CHARTER 
= 

PARTY IM ACCORDANCE WITh ITS TERMS, ald TKE RISK IS SOLELY UPOm 
CEPSA K THIS IS PARTICULARLY SO SIWCE weREUS WAS WILLING TO 
FURSISH CEPSA WITH BAWK GUARANTEES SHOULD WEREUS* BOTICE -- 
BE IMPROPER. 

“— $42 
BY VIRTUE OF ADDEWDUM WBR 2 OF THE CHARTER PARTY, CEPSA ISA 
PARTY TO THAT CHARTER WITH THE OBLIGATION TO PERFORM FOLLOWING 
WOTICE IM ACCORDAKCE WITH ITS TERMS K CEPSA WAS AKD IS A PARTY 
TO THE CHARTER PARTY AWD BY ADDEXDUM WBR 2 CLEARLY AGREED TO 
BE SUBSTITUTED IM THE PLACE OF KIDECA FOR THE BALAWCE THEREOF XK 
SIGCE CEPSA BOW HAS REFUSED TO PERFORM SHE BALANCE OF THE CHARTER 
PARTY, THIS MATTER nUST SOV BE RESOLVED BY ARBITRATION AS PROVIDED 
1 THE CHARTER PARTYX ACCORDIWGLY O®8 BEHALF OF WEREUS, WE 
HEREBY PUT CEPSA ON WOTICE THAT ITS REFUSAL TO ACCEPT THE SOMINATIONS 
OF THE MAJESTIC AND ATHENIC AND ITS ASSERTION THAT IT WILL MOT 
PERFORM THE BALANCE OF THE CHARTER PARTY CONSTITUTE A MATERIAL 
BREACH OF THE CHARTER PARTY FOR WHICH WEREUS WILL HOLD IT LIASLE 
1M DAMAGES AT THREE AWD OWE-HALF MILLION DOLLARS AS WEAR AS 
CaM BE PRESENTLY ASCERTAIWED X WEREUS FURTHER DEMANDS ARSITRATION 
WITK CEPSA USDER THE CHARTER PARTY AKD HERESY ROMINWATES MR 
LLOYD C WELSON, ORJOW AND GLOBAL CHARTERING CO 18C,29 BROADWAY 
BEV YORK NEW YORK USA AS ARBITRATOR X UKLESS YOU PROMPTLY 
ADVISE US OF THE AME OF YOUR ARDITRATOR, WE SHALL HAVE WO 
ALTERSATIVE BUT TO PROCEED IW COURT TO HAVE THE COURT 
APPOIMT AW AFSITRATOR KX WE WOULD ALSO APPRECIATE YOUR ADVISING . 
US OF THE BAME OF YOUR ATIORNEY SO THAT WE MAY CONFER WITH 
MIM COBCERWING THE SCHEDULING OF ARBITRATION HEARINGS XK 
RAYMOAD J BURKE ESO 
UKQUOTE 


TSe 1°26 


Jr. 


£2&esa Global Communicaticns 


Cs Global Communications 


bao 


_ 


Global Communications 


acect 


yrs eS 


2 
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EXHIBIT 8--TELEX DATED AUGUST 30, 1974 ANNEXED TO 
AFFIDAVIT OF THOMAS A. DILLON, JR. 


ECAG635/36+ 
992566 AZIMUTH 
27678 CEPSA E 


114349/3060674/12:34 


FROM CEPSA MADRID 
TO AZIMUTH NEW YORK 


ATTNe MRe RAYMOND Je BURKE 


RE YOUR TEL 22 AUG 74 IN CONNECTION WITH NEREUS/ 

HIDECA COA STOP WE ARE VERY SURPRISED AT YOUR STATEMENTS 
WHICH ARE NOT IN ACCORDANCE WITH WHAT HAPPENED AT THE 
MEETINGS IN OUR OFFICE STOP ALTHOUGH TEERE WERE NUMEROUS 
DISCUSSIONS NO» REPEAT NO » AGREEMENT WAS REACHED ON ANY 
POINT STOP WE HAVE BEEN ADVISED BY HIDECA THAT THEY ARE 
NOT IN DEFAULT AND THEREFORE NEREUS HAS NO RIGHT TO DEMAND 
PERFORMANCE OF THE COA FROM US STOP IN VIEW OF YOUR 
DISPUTE WITH HIDECA YOU MUST FIRST OBTAIN A JUDGMENT IN 
YOUR FAVOR BEFORE SEEKING TO ENFORCE GUARANTY - 


CEPSA IS NOT A PARTY TO THE CHARTER AND CANNOT BE REQUIRED 
TO ARBITRATE ANY DISPUTES IN CONNECTION THEREWITH STOP 

WE UNDERSTAND THAT HIDECA HAS DEMANDED ARSITRATION FROM 
NEREUS AND NEREUS MUST FIRST ARBITRATE WITH HIDECA 

BEFOKE SEEKING TO INVOKE GUARANTY STOP 


CEPSA RESERVES ALL ITS RIGHTS AND DEFENSES UNDER THE 
GUAKANTY AND THE APPLICABLE LAW STOP 


PLEASE BE ADVISED THAT CEPSA HAS APPOINTED THE NEW YORK 
LAW FIRM OF POLESs TUBLINs» PATESTIDES AND STRATAKIS AND YOU 
AND NERKEUS SHOULD DIRECT ALL FUTURE COMMUNICATION TO THEM 
« ATTENTION: MRe DALY OR MRe MARTIN 

REGARDS +++ 


LUIS FUSTE 


MAA + 
222560 AZIMUTH 
27676 CEPSA E 


SUORROIUNUWOD JEQOI AFD 


SUONLOIUNUUOD JEqO!S) 723 


J 


tere hale] 


iLyove 


SUONEOIUNLULUOD IOC} 


\ 


| 
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EXHIBIT 9--LETTER DATED SEPTEMBER 16, 1974 ANNEXED 
TO AFFIDAVIT OF THOMAS A. DILLON, UR. 


COMPANIA 
ESPANOLA 


DE 
PETROLEOS 
SA. 


Messrs. Burke §& Parson 

52 Wall Street 

New York, N.Y. 10005 

U.S.A. DEPTO: 
Numero: 
Ref.” 


Madrid- September 16, 1974 


Attn. Mr. Raymond J. Burke 


Gentleman, 


We refer to the notice dated September 3, 1974, 
served to us by Mr. Antonio Gomez Arboleya pursuant to 
which NEREUS SHIPPING, S.A. has nominated Mr. Lloyd C. 
Nelson as an arbitrator under the charter party dated 
January 27, 1971, between NEREUS and HIDROCARBUROS Y DE 
RIVADOS, C.A. (HIDECA). 


We hereby reject said notice and will not nomi 
nate any arbitrator as demanded by NEREUS. CEPSA is un 
der no obligation to arbitrate any dispute with NEREUS. 
NEREUS has not established that HIDECA has defaulted un 
der the charter. 


Further we have been advised that NEREUS and 
HIDECA have each appointed arbitrators pursuant to the 
terms of the charter party to determine their respective 
rights and obligations. The obligations of CEPSA are to 
be determined pursuant to the terms of the guaranty dated 
June 24, 1971 which does not contain any arbitration 
clause, 


The foregoing was written without prejudice to 
any rights and defenses of CEPSA under the terms of the 
guaranty and under any law that may be applicable thereto. 


We remind you that we have appointed the tirm of 
POLES, TUBLIN, PATESTIDES AND STRATAKIS to represent our 
interests in connections with the foregoing matter and re 
quest that you direct all further communications to them. 


Please be advised that this letter is being 
sent to you through the Notary Public of Madrid Mr. Anto- 
nio Mox6 for proper evidence. 
COMPAMIA ESPANOLA DE 


ETROLEOS, S. A. 


9 Very truly yours, fi 
= a PASTS. wa sapeny Juan A, liso mn..% 
Beg. Merc (Modrid) 6.045/100/205 Soclatqdes . CEASA ‘ ie 
3. he Seeckaniahees BP ANBARAL RT ector Gencral Adjunte 


Avenida ds Amérlen, 32 @ Madrid (2) @ Teles $400 - 2556400 © Teles 27.678 y 27 722 “CEHSA F 


a) eS 


EXHIBIT 10--LETTER DATED NOVEMBER 4, 1974 ANNEXED 
TO AFFIDAVIT OF THOMAS A. DILLON, JR. 


Burge & PARSONS 


> — a 
COUNSELORS AT LAW 

RAYMOND J. BURKE S52 WALL STREET mean aces 

J. LESTER P4RGONS. JAR . New YORK.N.Y. 10005 CABLE AOCRESS 426. 7s 

MAX TAYLOR TeLex 222560 

THOMAS A. OILLON, JA * - eeu" 

ALFREO a MCYER —— 

J. LESTER PAR 30NS, Im CcCONwNwecTicur crrce 

RAYMOND J BURKE, JR TAYLOR BUILDING 
cos cos 06807 
TEL. 203 869 421! 

" 

November 4, 1974 RATER APIROY 
ies aby WY fis lt 
ind <3 As \ (eoi {ls 
bigs sai tys 

: P =a far . 
Messrs. Poles, Tublin, Patestides WG 4 4Q7a &: 
& Stratakis 
37 Wall Street POLES, TUBLIN | 
New York, New York 10005 PATESTIDES & STRATAKIS 


ttention: Mr. Patrick V. Martin 


Re: Arbitration Between 
Nereus Shipping, S.A. 
and Compania Espanola 
De Petroleos, S.A. (CEPSA) 
under Charter Party Dated 
January 27, 1971 
Our Ref. No. 12-529-2 


Dear Sir: 


On August 22, 1974, as attorneys for Nereus 
Shipping S.A., we sent a telex message to CEPSA 
pursuant to the arbitration clause (i.e. Part II, 
paragraph 24) of the above mentioned Charter Party 
demanding arbitration and naming Mr. Lloyd C. Nelson 
of Orion and Global Chartering Co. Inc. as the 
arbitrator appointed by Nereus. 


Thereafter pursuant to paragraph 24 of the 
Charter Party, on Septerber 3, 1974, Antorio Gomez 
Arboleya, Esq. personally served upon an officer of 
CEPSA at its office in Madrid a notice and demand for 
arbitration naming Mr. Nelson as the arbitrator 
appointed by Nereus and describing the existing dispute 
between the parties. By letter to us dated September 
16, 1974, CEPSA advised us that they would not name 
an arbitrator and requested us to direct all further 
communications to you as their attorneys. 


The arbitration clause of the Charter Party 
provides that "if the other party shall not, by notice 
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a 


served upon the first moving party within twenty days" 
mame an arbitrator, the moving party has the right to 
appoint a second disinterested arbitrator with the 

same force and effect as if named by the other party. 
Acting in accordance with the provisions of the Charter 
Party, Nereus named Mr. Manfred W. Arnold of National 
Bank of tiorth America as the second arbitrator. lJUlr. 
Nelson and Mr. Arnold appointed Mr. Harry G. Webber 

of Frances A. Martin & Ottaway Inc. to act as the 

third arbitrator. 


The Arbitration Panel has now scheduled the 
first hearing in this dispute for November 21, 1974 
at 5:00 PM at our office. 


Very truly yours, 


BURKE & PARSO:IS 


Aut bled 


Thomas A. Dillon, Jr. 


TAD,JR.:se 


~ oO 

A i 8 
REPLY AFFIDAVIT OF PATRICK V. MARTIN IN SUPPORT OF 
ORDER TO SHOW CAUSE AND TEMPORARY RESTRAINI!N'G ORDER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


oo So cease eee eeen eens meee e x 
COMPANIA ESPANOLA DE PETROLEOS, S.A., 

Plaintiff, 

74 Civ. $102 
- against - 
NEREUS SHIPPING, S.A., 
: AFFIDAVIT 

Defendant 

Cn ee ik enna a pai ae hee a ee ree Sa Si A -x 


PATRICK V. MARTIN, being duly sworn deposes and says: 

Ls That he is a member of Poles, Tublin, Patestides & 
Stratakis, attorneys for tre plaintiff and makes this 
affidavit in reply to that of THOMAS A. DILLON, Jr-., a member 
of the firm of Burke & Parsons, attorneys for the defendant. 

2. This case involves a COA dated January 27, 1971 
between Nereus (Owner-defendant) and HIDECA (charterer) anu 
a related guaranty dated June 24, 1971 executed by CEPSA 
(Guarantor-plaintiff). Since CEPSA was only a guarantor to 
the COA, many of the allegations set forth in Mr. Dillon's 
affidavit can neither concern matters about which CEPSA has 
no direct knowledge and is not ina position to either con- 
firm nor deny. In particular, paragraphs 7, 8, 9 and 10, 


contain material a.!egations about the relationship between 


Nereus and HIDECA and the alleged (and unproven) breac! by 
HIDECA of the COA. 
3. We were retained by .CEPSA after 1t received the 


telex of Burke and Parsons, dated August 22, 1974, referred 
to in paragraph 14 of Mr. Dillon's affidavit. Thereafter, 
we contacted the firm of Baker and McKenzie, the attorneys 
for HIDECA and requested that they forward to us copl1es of 
all telexes and correspondence exchanged between HIDECA and 
Nereus. We have been advised that these documents are 
voluminous and were still being collected, sorted and 
indexed. However, we have received certain of the telexes 
exchanged between Nereus and HIDECA around the time that 
the COA was fixed and relating to the proposed terms of the 
CEPSA Guaranty. 

4.  Annexed hereto as exhibits "A", "B", "C", “D” and “E* 
are certain of the telexes and letters regarding the terms of 
the Guaranty. 

Exhibit "A" is apparently a telex from the New York 
charter broker, Long, Zuinn & Boylan, to “Madridoil" the HIDECA 
office in Madrid. This long telex contains the proposed terms of 
an extensive and detailed Guaranty, prepared on behalf of Nereus, 
to be executed by CEPSA. Clause "C" of the proposed Guaranty 
specifically refers to arbitration in New York. 

Exhibit "B" is apparently copy of a proposed guaranty from 
the charter broker to HIDECA. Again, Clause C refers to 
arbitration in New York. 

Exhibit "C" is a telex from “Madsitoil" to the charter 
broker setting forth the terms of the proposed guaranty 


suggested by CEPSA. There is no reference in these terms to 
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arbitration in New York nor to the many of the terms set forth 
in the Nereus draft of the Guaranty as set forth in Exhibits 
AY and, 7B. 

Exhibit "D" is a telex from the charter broker to HIDECA 
stating that "Owners agree to CEPSA;s form of Guaranty". 


The wording of Exhibit "C" is similar to that of the actual 


‘ 
= 


Guaranty executed in Madrid on June 245 2971. 

5. We have forwarded copies of the Exhibits "A" "B' sad 
and "D" and the other telexes and correspondence between 
Nereus and HIDECA to CEPSA for its comments but to date have 
received no definitive reply. CEPSA is a substantial 
intergrated oil company anc apparently these matters are 


handled by several different departments. 


/ 6. It is CFPSA's position that the terms of the 
Guaranty of June 24, 1971 are clear and unambiguous and ao 
not require it to arbitrate any disputes wit) Nere ls. 

However, if the court wishes to consider any extrinsic 
matters, then Exhibits "A", "B", "C" and "D" clearly establish 
that Nereus initially proposed that CEPSA be compelled to 
arbitrate any disputes; that CEPSA rejected that wording, and 


that the executed Guaranty does not provide for arbitration. 


Sworn to before me this i A VIM biz 
Patrick V. Mart} 


26th day of November, 1974 


1% dog MARETS poco 
~ of New York 
pin D4 ASIANS 
nai eminem em ie 
tees woh York Co. Clerk 
rot. OW Erpires March 39, 1977 


a Oh 


9 
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EXHIBIT A--GUARANTY ANNEXED TO REPLY AFFIDAVIT 
OF PATRICK V. MARTIN 


atts mrey ignacio bLooart 
J c 
re: cofa terms 


1 item 17 and 19 revertin 
ee item 12 agree suppliers approval but add quote which shall not 
be unreasonably withhedt unquote 
3) re guarantee quote below owners suggested form 


tt tt tt = , ee ce 
‘ata OTe guaranty ; ae a x 


* ae, « ment Sony emer eset 


+ eo ene atte 
. a ee re ae seers ea nceou oe 
" Yor good and vatuabtle ‘ennetiernetads nena of which is 
hereby acknowledjed, and in order to induce nereus shipping Sede, 
as agents for ovners, a corporation organized and existi under the 
laws of th state of Liberia (hereinafter called ’owners’), to enter 
into a contract of affreightment dated the date hereof hhereiner ter 
cabled ’charter’) with 
a corporation organized and existing under the laws of 
(hereinafter called 'charterers’), 
- to. which-this guaranty is attached, the undersigned 
hereby covenants and agrees that: 

(a) the undersigned unconditionally guarantees to owners 

payment and performance of the charter including without Limitation? 
(1) all payments to be made by charterers pursuant 

to the charter will be aos when due in accordance with. the terms 

of the charter. 

(44) 4n case of an extension or extensions of time of 
any such payment, such oaynent will be made when due in accordance 
with the terms of any such extensione 

(i144) all other obligations and agreements of chartcre 
under the chartcr will oromptly be performed in accordance with the 
terms of the charte” 

(ob) if charterers shall default in any payment required y 
the terms of the charter or in the performance of any of the other 
obligations or agreements required by such terms to be performed by 
charterers and such default shall have continucd for a period of 15 
days, the-undersigned will, on demand, make such payment or perform 
Such obligation or agreement, as the case may bC, and will pay to 
ovners any and all damages thai owners may incur or suffer in conco= 
quence of-such a default and all reagonadle exponces and attornays? 
fees that may be incurred by owners in enforcing such obligationo 
and agreéients of chartecrers or in enforcing the covenants and agrce 
ments of the undersigned herein. 

“{c) at the option of owners, recovery may be had against 

the undersigned in any action or procecding brought against the 

‘andersigned, including arbitration as provided in the charter and tb 
undersigned agrces to appear in and be bound by any award in such 
arbitration, but not to the exclusion of any other action or procccad 
ing in connection with and based upon the charter or any provision 
thereof without any requirement that owners first prosecute or ex~ 
haust any remedy or claim against chartcrers6. 
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- 7" (4) at any time and from time to time, without terminatito 
affecting or impairing the validity of this guaranty or the obdligata 
of the unicrsigqned hereunder, owners may deat-with charterers in the 
game manner and as freely as if this guaranty did not exist and nla 
ve entitled, among otner thingo, to grant cnarterers 6ucn extcnosion 
or extensions of time to perform any act or acts as may to owncrs 
scem advisadlee ; ‘ 

(e) the validity of this quaranty and the obligations of 
the undersigned hereunder shall not be terminatcad, affected or in-~- 
paired by reason of any renewal, extansion, modification or amend= 
ment of the charter or any assignment by the charterers of any inter 
est under the chartere 

(f) the validity of this guaranty and the obligations of 
the undersigned hereunder shall not be terminated, affected or im- 
paired by reason of *ne exercise by owners of, or by reason of any 
waiver of or failure to enforce, any of the rights or remedies re~ 
served to ownera in the charter or otherwise. ‘ 

(g) all the covenants and agreements of the undersigned 
in this guaranty contained shall bind the undersigned and itS suCc= 
cessors and assigns and shall inure to the benefit of owners and to 
owners’ guccessors and assigns, whcther so expressed or note 

-(n) the undersigned hereby appoints the secretary of stad 
o¢ the state of new york as its agent to receive service of process 
on said agent, provided a copy of such process ia mailed by registcd 
mail in an envelope addressed to it at the following addressi 
however, the undersigned agrees that the aforesaid appointment docs: 
not preclude owners from instituting any suit, action or procecding 
in any other jurisdiction than within the state of new york, where 
jurisdiction may be obtainede : 

(4) this guaranty shatl be construed and governed by the. 
Lava of state of new yorke this guaranty may not be changed orally 
but only by an agreement in writing signed by the person against wha 
enforcement of any waiver, change, modification or discharge is south 


in witness whereof, the undersigned has ceused this guarangy 
- to be executed by its officer duty authorized this day 
ae weerenits Wis CP ae act 2 asi eid ok alld 

state of new york 

: 8S es 

county of new YORK : 


on this day of february » 1971, before me parson 
ally came ; to me known, 
who, being-by me duly sworn, did depose and say that he resides at 


that he is” 
, : that he is the individual describcd 
im and who'executed the foregoing inatrument by order of the board 6 
directors of said corporation; and that he acknowledged to me tnat 
he executed the 5amées 


5% 

22271 oilsa e 

420327 Lab ui 

0135 @ , F 
22271 oileac . 


Ce eee tee CUED AOES APTS 4S) GERD GH GES CaN Cad GEMS EEE EOE COST 
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EXHIBIT B--GUARANTY ANNEXED TO REPLY AFFIDAVIT 
OF PATRICK V. MARTIN 


GUARANTY 


For good and valuable consideration, receipt 
/’ of which is hereby acknowledged, and in order to in.uce 
caecus Sa#rive S.d., ? 
Pritea-Shipping,—iIne-., as agent for owners, a corporation 
organized and existing under the laws of the State of 
LiactiA HNew-¥ork (hereinafter called "Owners"), to enter into a 
contract of affreightment dated the date hereof (hereinafter 
called "Charter") with 
a corporation organized and existing under the laws of 
(hereinafter called "Charterers"), 
to which this Guaranty its attached, the undersigned 
hereby covenants and agrees that: 

(a) ‘he undersigned unconditionally guarantees 
to Owners payment and performance of the Charter including 
without limitation: 

(1) All payments to be made by Charterers 
pursuant to the Charter will be made when due 

in accordance with the terms of the Charter. 

(11) In case of an extension or extensions 


of time of any such payment, such payment will 
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be made when due in accordance with the 
terms of any such extension, 

(144) All other obligations and agree - 
ments of Charterers under the Charter will 
promptly be performed in accordance with 
the terms of the Charter. 
(ob) If Charterers shall default in any payment. | 
required by the terms of the Charter or in the performance 
of any of the other obligations or agreements required by 
such terms to be performed by Charterers and such default 
shall have continued for a period of 15 days, the under- 
signed will, on demand, promptly make such payment or perform 
such obligation or agreement; as the case may be, and will 
pay to Owners any and all camages that Owners may incur or 
suffer in consequence of such a default and all reasonable: 
expenses and attorneys! fees that may be incurred by Owners 
in enforcing such obligations and agreements of Cnarterers 
or in enforcing the covenants and agreements of the under- 
signed herein, 


(c) At the option of Owners, recovery may be 


had against the undersigned in any action or proceeding 


A 85 


y Affidavit of Patrick V. Martin 


vy 


Exhibit B Annexed to Repl 


brought against the undersigned, including arbitration as 
auiaeemee in the Charter and the undersigned agrees to appear 
in and be bound by any award in such sreiteating: but not to 
‘the exclusion of any other action or proceeding .in connection 
with and based upon the Charter or any provision thereof 
without any requirement that Owners first prosecute or 
exhaust any remedy or peete kaadnet Charterers, 

: (d) At any time and from time to time, without 
cavetnubene: affecting or impairing the validity of this 
Guaranty or the obligations of the undersigned hereunder, 
Owners may deal with Charterers in the same manner and as 
freely as if this Guaranty did not exist and shall be entitled, 
among other things, to grant-Charterers such extension or ex:, 
‘tensions of time to perform any act or acts as may to Owners 
seem advisable, 

(e) The validity of this Guaranty and the devia 
gations of the undersigned hereunder shall not be terminated, 
affected or impaired by reason of any renewal, extension, 
modification or amendment of the Charter or any assignment 


by the Charterers of any interest under the charter. 
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ct 
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‘ (f). The validity of this Guaranty and the 
obligations of the undersigned hereunder shall not be 
terminated, affected or impaired by reason of the exercise 

ee Owners of, or by reason of any waiver of or failure to 
enforce, any of the rights or eidiis reserved to Owners 
in the aaever or otherwise. 

(g) All the covenants and agreements of the 
undersigned in this Guaranty contained shall bind the ynder- 
signed and its successors and assigns and shall inure to the 
benefit of Owners and to Owners! successors and assigns, 
whether so expressed or not, 

(nh) The undersigned nanan appoints the Secretary 
of State of the State of New york as its agent to receive 
service of process on said agent, provided a copy of such 


process is mailed by registered mail in an envelope addressed 


to it at the foilowing address: 


However, the undersigned agrees that the aforesaid appointment 
does not preclude Owners from instituting any suit, action or 


proceeding in any other jurisdiction than within the State of 
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New York, where jurisdiction may be obtained, 
i (1) his Guaranty shall be construed and 
governed by the Laws of the State of New York, This 
~Guaranty may not be changed orally but only by an agree - 
ment in writing signed by the person against whom enforce- 


ment of any waiver, change, modification or discharge is 


sought, 


IN WITNESS WHEREOF, the undersigned has caused 
this Guaranty to be executed by its officer duly authorized 


this day of February, 1971. 


eee Glee | ie . are oor Re! See ae ene ee 
Exhibit B Annexed to Reply Affidavit af Patrtck V. Martin 


STATE OF NEW YORK 
\ 


83.3: 
COUNTY OF NEW YORK 
On this day of February, 1971, before 
me personally came , to me 


known, who, being by me duly sworn, did depose and say that 
he resides at 
that he is 

3 that he is the individual 
described in and who executed the foregoing instrument by 


order of the Board of Directors of said corporation; and 


that he acknowledged to me that he executed the same, 


———— 
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EXHIBIT C--TELEX DATED MARCH 12, 1971 ANNEXED TO 
REPLY AFFIDAVIT OF PATRICK V. MARTIN 


wa tes tt et @e rr | 
-§20327 Lob UI Tite lee eat ea RIDE Spear ’ ea 


22271 OLA E 


MADRIDOIL 2233 WAPCH 12/71 
LONGTANKER = NEW YORK i 


C OF A =< 3 YEARS / CEPSA'S SUARANTES oe 


ATT MR LONG 


Sau esewaaors2tsS sl dah sil 


MFURTHER TO GUR 2135 OF MARCH 4TH BLOW PLEASE FIND TEXT OF MESSAGE 
RECEIVED ROM CEPSA: , 


QUOTE 

WE REFER TO THE CONTHACT OF AFFREISHTENT DATEL Q7TH JANUARY 1971 
BETWEEN HIOROCARSURIS Y CERIVACOS CoAe (41S=CA) AND YOURSELVES. IN 
CONNECTION WITH SAID AFFREIGHTMENT WE AR= FLEASED TO _INFOR“ YOU 
THAT SAME 15 DUE TO TRE CIRCUMSTANCE THAT HIDSCA IS GOING TO JSE 
THE TONNAGE IN QUESTION FOR THE TRANSPORTATION OF CRUDE OIL TO 
CEPSA DURING THE PcRIOC OF TIVE OF THRE= YEARS STARTING NCVEMSER 
4971 1/ JANUARY 1972. THIS CRUDE OIL HA5 BIEN SURCHASED PY CERSA 
FROM HICDECA BY VIATUE OF AGREEMENT METNEEN BOTH FIRMS AND “HICH 

AS A RESULT OF HISECA'S CONTRACTING SAIC FREIGHT HIDECA SHALL 
DELIVER SAID CRUDE ON CIF HASIS. ; 

WE HERSSY INFORM YCU THAT IN TKE EVENT HITECA WOULN CEASE TO USE 
SAID TONNASE DERNVE) CF THE CONTRACT OF ArFREISHTYENT IN CUESTION 
CEPSA WOULD SUSROSATE ITSELF IN THE RIGHTS AND ORLIGATIONS OF SAID 
FIRM IN SUCH CONTRACT IN THE SAVE TESVS ANC CONDITIONS AS FROM - 
THE DATE IN WHICH SUCH FAULT CF UTILIZATION *QULY ARAISE ADD 
CONSEQUENTLY “ITECUT ANY RESPONSAGILITY WYATSOZVER AS FAR AS WE 
ASE CONCERN WITH RESPECT TO ANY CPBLIGATICN EXISTING PRIOR TO SUCH 
DATE. ar 


-UNQUOTE oar seers el : p Teel. 


PLEASE LET US HAVE OWNERS COMMENTS ON THE ASOVYE PROPOSAL. 
REGARDS = LLOPART for on C// 
MADRIDOIL 


99074 OFLSA: E 
MADRIO TIME: 1300 PY & 
420327 LQ8 UI 
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EXHIBIT D--TELEX DATED APRIL 19, 1971 ANNEXED TO 
REPLY AFFIDAVIT OF PATRICK V. MARTIN 


LSUsTANKER = NEW (CHK APRIL 19, 1971 


SEs LEMOS/HISECA CONTRACT OF APFREIGHTEENT 


WMERS ACCEPT CEPSA'S FORM CF GUARANTEE 
STO? 
SIAWING CHARTER PARTY WHICH “eAILING 


APPRCVAL AND SIGNATUXE 


TG: YOU CARACAS FCR 


yous CURT | eg gated <1 sca sl ie 5 


i : 
= + . 
7= - zs Lif te 
raed : ; 
22691 HIDECA ; : ' 
2 : 


SALONS 22510581 Hy a POE Abe 


11<3 CCCi,¢ 
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REPLY AFFIDAVIT OF THOMAS A. DILLON, JR. IN OPPOSITION TO 
ORDER TO SHOW CAUSE AND TEMPORARY RESTRAINING ORDER 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 
Pa AY Ze ab eee Se eee ae mee 
COMPANIA ESPANOLA DE PETROLEOS, S.A., 
Plaintiff, 
DEFENDANT'S REPLY 
-against- AFFIDAVIT 
NEREUS SHIPPING, SoA» 
74 Civ. 5102 (CES) 
D2fendant. 
— — = — — — a ~ — = —_ _— — — — a — a — x 


THOMAS A. DILLON, JR., being duly sworn, deposes and 
says: 

Le I am an attorney duly admitted to practice before 
this Honorable Court and a member of the firm of Burke & Parsons, 
attorneys for the Defendant, and am familiar with all proceedings 
heretofore had herein. 

* This affidavit is submitted in reply to the Reply 
Affidavit of Patrick V. Martin dated November 26, 1974, which 
was served at the time of the hearing before this Honorable 
Court. 

ae Plaintiff has submitted as Exhibits A and B of 
its affidavit copies of a draft of a guaranty submitted by 
Defendant to Plaintiff and has argued that such draft, which was 
not used by the parties, should be used to construe Addendum No. 2 
to the Charter, under which Plaintiff undertook to "perform the 


balance of the contract and assume ‘he rights and obligations of 


< 


[Charterer] on the same terms and conditions as contained in the 


Charter Party". 


4. The draft (Plaintiff's Exhibits A and B), provided, 


in part, as follows: 


“(b) aif charterers shall default in any payment 
required by the terms of the charter or in the 
performance of any of the other obligations or 
agreements required by such terms to be performed 
by charterers and such default shall have continued 
for a period of 15 days, the undersigned will, on 
demand, make such payment or perform such obligation 
or agreement, as the case may be, and will pay to 
owners any and all damages that owners may incur or 
suffer in consequence of such a default and all 
reasonable expenses and attorneys' fees that may be 
incurred by owners in enforcing such obligations 
and agreements of charterers or in enforcing the 
covenants and agreements of the undersigned herein. 

"(c) at the option of owners, recovery mey be 
had against the undersigned ir. any action or 
proceeding brought against the undersigned, including 
arbitration as provided in the charter and the 
undersigned agrees to appear in and be bound by any 
award in such arbitration, but not to the exclusion 
of any other action or proceeding in connection with 
and based upon the charter or any provision thereof 
without any requirement that owners first prosecute 
or exhaust any remedy or claim against charterers. 


S' & -@ 


"(h) the undersigned hereby appoints the 
Secretary of State of the State of New York as its 
agent to receive service of process on said agent, 
proviced a cony of such process is mailed by 
registered mail in an envelope addressed to it at 
the following address: 

However, the undersigned agrees that the aforesaid 
appointment does not preclude owners from instituting 
any suit, action or proceeding in any other jurisdiction 
than within the State of New York, where jurisdiction 
may be obtained.” 


5. The draft of the Guaranty, which contained an 


acknowledgment to be signed before a Notary, also indicated that 


it was to be a separate instrument and not am Addendum to the 
Charter. 
6. In accepting the wording of Addendum No. 2 to the 
Charter, it will be noted that the parties agreed to make it 1n 
addendum to the Charter as shown by the handwritten addition to 
Plaintiff's Exhibit C to its Reply Affidavit, which words state 
“Addendum to C/P". Moreover, although the Charter is dated 
January 27, 1971, as indicated by the telex message of the 
broker (Exhibit D to Plaintiff's Reply Affidavit), the Charter 
was not signed until after Addendum No. 2 was «reed to by 
Plaintiff. Exhibit D which is dated April 19, 1971, states as 
follows: | 
"Owners accept CEPSA's (i.e., Plaintiff's) form of 
guaranty STOP Drawing Charter Party which mailing 
to you Caracas for approval and signature." 
ee Far from suggesting that Plaintiff is not obligated 
to arbitrate the dispute concerning its refusal to perform the 
balance of the Charter as required by Addendum No. 2 thereto, 
Plaintiff's Exhibits A - D tend to confirm Plaintiff's obligation 
to arbitrate for the following reasons: 
(a) Instead of being obligated to pay all sums and 
damages caused by a default by Hideca after expiration of 
a waiting period of 15 days’ as provided in the Guaranty, 
under Addendum No. 2 to the Charter, Plaintiff is not 
liable for such sums prior to Defendant's notice calling 
upon Plaintiff to perform the balance of the Charter. 


(b) Instead of bei subject to suit anywhere in 
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the world and instead of having the New York Secretary of 
State its agent for service of process, under Addendum 
No. 2 to the Charter Plaintiff was obligated to "assume 
the rights and obligations of Hideca (i.e., Charterer) 
on the same terms and conditions as contained in the 
Charter Party". These terms and conditions included the 
arbitration clause of the Charter. 

(c) Defendant accepted Plaintiff's wording only 
with such wording being included as an Addendum to the 
Charter and not as a separate Guaranty. 

(a) Based on the foregoing, it seems clear that 
if Defendant had instituted a suit against Plaintiff, 
Plaintiff could have stayed such action pending arbitration 
under the Charter. 

(e) Nowhere was it suggested that Defendant could 
not proceed directly against Plaintiff or that Defendant 
was required to first move against Hideca. 

- 8. Your deponent resvectfully submits that Exhibits 

‘A - D of Plaintiff's Reply Affidavit further support Defendant's 


position that Plaintiff is obiivscacteo to arbitrate under the 


Charter the dispute concer:.ing s refus.l to perform the balance 
of the Chert«:,  winich req 4 the shipment of an additional 
450,249 lony tons of oil daurinc wc months of July through 


December 1974. 


a ‘ 
bony, Mi Lex y) 
: THOMAS A. DILLON, JR. 
{Sworn to November 27, 1974] 
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AFFIDAVIT OF LAWRENCE W. NEWMAN 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ccc eee ede nesta eee nema we X 
COMPANIA ESPANOLA DE PETROLEOS, S.A., $ 

Plaintiff, : 74 Civ. 5102 (C.E.S.-) 
- against - 

AFFIDAVIT 

NEREUS SHIPPING, S.A., H 
Defendant. : 
ees mpeanei emt abun taht iarees boner as nie wise own tae aman ee wisiah a ane A X 


STATE OF NEW YORK ) 
) S853 
COUNTY OF NEW YORK) 


LAWRENCE W. NEWMAN, being duly sworm deposes and says: 
i. I ama member of the Bar of the State of New York 
and of this Court and a member of the firm of Baker & McKenzie, 
attorneys for Hidrocarburos y Derivados, C-.A. ("Hideca") in its 
pending arbitration with Nereus Shipping, S.A., the defendant 
in the above-captioned action. At the request of your Honor at 
the hearing held on November 26, 1974, I make this affidavit to 
set forth Hideca's position with respect to the preliminary 
injunction staying the arbitration of any alleged disputes 
between this plaintiff and defendant pending an adjudication of 
plaintiff's instant action for a declaratory judgment. 

2. Hideca and the defendant entered into a contract 
of affreightment dated January 27, 1971 which provides for the 


chartering of oil tankers by Hideca from the deferdant to carry 


a total of approximately 600,000 tons of crude oil per year for 
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three years. A copy of that contract of affreightment ("COA") 
with the specific terms more fully set forth is annexed as 
Exhibit A to the affidavit of Patrick V. Martin dated November 
20, ‘3S74. 

3. During the course of the COA, which involved over 
15 voyages of various ships transporting oil for which millions 
of dollars in freight charges were paid, disputes have arisen 
between defendant and Hideca regarding certain actions taken 
by both parties and the interpretation of certain contract 
terms and procedures. . 

4. Clause 24 of the COA provides for arbitration of 
disputes, and, on or about August 23, 19745 on behalf of Hideca, 
we served a Notice of Arbitration on defendant Nereus naming 
as one of the arbitrators Professor Andreas F. Lowenfeld of 
New York University School of. Law and asserting (1) defendant 
Nereus committed a breach of the entire charter party, (2) 
defendant improperly withheld from Hideca a vessel which defen- 
dant had nominated and Hideca had accepted and expected, (3) 
defendant improperly and wrongfully obtained a court order 
purporting to attach certain assets of Hideca in Morocco and 
(4) defendant improperly and wrongfully invoked the guarantee 
of plaintifé. The Notice seeks an award of damages as 
established and a declaration that the charter party was 
terminated by the actions of Nereus. 

Ss, On September 9, 1974, defendant, through a letter to 


our firm from its attorneys, Burke & Parsons, named Lloyd C. 


Nelson as its arbitrator and set forth its claims. 
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6. Hideca is prepared to arbitrate and desires to have 
all of its claims against the defendant Nereus heard and 


decided in the pending arbitration which Hideca instituted. 


7. Although defendant in the Affidavit in Opposition to 
Plaintiff's Motion for a Preliminary Injunction by Thomas As 
Dillon, Jr. dated November 25, 1974 ("Dillon Affidavit") went 
into some detail in describing its alleged claims against Hideca, 
I will not attempt here to describe in detail Hideca's claims 
against the defendant or dispute the statements of Mr. Dillon 
pertaining to Hideca, beyond saying that Hideca does not accept 
the accuracy of those statements. It is, however, important to 
note that in the arbitration against Hideca, the defendant is 
apparently seeking recovery of $1,236,845.76 for alleged failure 
to make. certain payments under the COA and in the arbitration 
against plaintiff Cepsa seeking $3,794,599.07 from plaintiff 
Cepsa for Hideca's and plaintiff's alleged failure to perform 
the balance of the COA (Dillon Affidavit paragraphs 23, 24, 25 
and 26). 

8. One fact that may not have emerged clearly from the 
Dillon Affidavit is that the damages defendant is seeking in the 
arbitration instituted against it by Hideca and the damages the 
defendant is seeking in the arbitration purportedly involving 
Cepsa concern a single contract and a single set of facts 
concerning differences between the defendant and Hideca. One of 
the crucial questions to be decided in any arbitration between 


plaintiff Cepsa and defendant Nereus is whether or not plaintiff 


r 
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had any obligations under the guarantee, which does not come int 
erfect unless Hideca has defaulted cn its obligations under the 
COA. 
9. As I stated to your Honor on November 26, 1974, 

Hideca is a party to the COA and seeks to have its claims against 
defendant decided and has instituted an arbitration proceeding 
to that end. We feel that the defendant, in seeking arbitration 
with plaintiff first, is trying to avoid Hideca's claims 
against it while seeking to recover over $3 million in damages 
from the plaintiff Cepsa for an alleged breach of contract and 
default by Hideca. 

10. We submit that if plaintiff is obliged to arbitrate 
with defendant that arbitration should be stayed until the 


arbitration between Hideca and the defendant has been completed. 


Lawrence W. Newman 


Sworn to before.me this 
27th day of November, 1974 
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MEMORANDUM-OPINION OF STEWART, P.J. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
— — _ _— _ — _ -_ _ - —=— = = — ee —e — — x 
COMPANIA ESPANOLA DE PETROLEOS, S.A., 

Piaintirti, 

7h Civ 5202 
-against- 

NEREUS SHIPPING, S.A., 

Defendant. 
-— = —  — — — _— — — — — - — _— — — _ x 


MEMORANDUM 
STEWART, DISTRICT JUDGE: 

Plaintiff Compania Espanola de Petroleos, S.A. ("Cepsa") 
brings this action for declaratory and injunctive re? 2f against 
defendant Nereus Shipping, S.A. ("Nereus"). P.iintiff seeks an 
order from this court that it is not legally obliit ‘ed to pro- 
ceed to arbitr2tion as demanded by defendant in a dispute arising 
out of a contract of affreightment ("contract") between the de- 
fendant and charterer Hidrocai’buros Y Derivados, C.A. ("Hideca"). 

Under the contract, Hideca agreed to ship 600,000 tons 
of crude oil and/or dirty petrcleur: products, 10 percent more or 
less at defendant's option, for a three-year period commencing 
December 24, 1971. While no dispute arose during the first two 
years of the contract, defendant alleges that Hideca defaulted 
in its performance of the contract during the third year. That 
dispute is the subject of separate arbitration proceedings by 


Hideca against defendant Nereus; there is apparently no contention 


a 
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that these arbitration proceedings were improperly brought 
and, in any event, they are not presently before us. 

What is before us is the issue of whether plaintiff 
Cepsa is obligated to arbitrate disputes arising from a Letter 
of Guaranty--Addendum 2 to the contract--signed by plaintiff 
Cepsa as a guarantor of Hideca. Under the guaranty, Cepsa 
agreed that "should Hideca default in payment or performance 
of its obligations under the Charter Party {contract of affreight- 
ment], we will perform the balance of the contract and assume 
the rights and obligations of Hideca on the same terms and 
conditions as contained in the Charter Party." 

The addendum continues: 

Provided, however, that Compania Espanola de Petroleos, 

S.A. shall not be responsible for any payments or 

damages as a result of HIDECA's default, prior to 

receiving written notice from the Owner [Nereus] ad- 

vising us that HTDECA is ‘n de“ault, and calling upon 

us to assume performance of the Charter Party. 

Believing that Hideca had defaulted in its performance 
of the contract of affreightment, Nereus notified Cepsa on July 
24, 1974 that Hideca was in default and called upon Cepsa to 
perform the remainder of Hideca's obligations under the contract. 
There then followed an exchange of communications between platin- 
tiff and defendant during which time Nereus contended that Cepsa 
was not fulfilling its obligations under the guaranty, and Cepsa 
countered that Nereus had improperly invoked the guarenty since 


Hideca was not actually in default. 
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Following this exchange, defendant Nereus served 
Plaintiff with a demand for arbitration on September 3, 1974, 
on the theory that Cepsa had agreed to be bound by the arbitra- 

‘ 

tion clause in the contract when it signed the letter of 
guaranty. The arbitration clause provides in relevant part 
that "any and all differences and disputes of whatsoever nature 
arising out of this Charter shall be put to arbitration in the 
City of New York...." It further provides that: 

If the other party shall not, by notice served 

upon an officer of the first moving party within 

twenty days of the service of such first notice, 

appoint its arbitrator to arbitrate the dispute 

or differences specified, then the first moving 

party shall have the right without further notice 

to appoint a second arbitrator, who shall be a 

disinterested person, with precisely the same 

force and effect as if said second artitrator has 

been appointed by the other party. 
After Nereus named an initial arbitrator and Cepsa failed to 
name its own arbitrator, Nereus named a seccnd arbitrator pur- 
sSuant to the above clause. Those two arbitrators then appointed 
a third arbitrator in accordance with the arbitration clause 
of the cont~act. 

The arbitration proceedings were scheduled to begin 
November 21, 1974. On that date, plaintiff Cepsa filed this 
action and successfully sought a temporary restraining order 
from this court enjoining the commencement: of the scheduled arbitra- 
tion proceedings. ‘ 


Plaintiff now seeks an injunction to enjoin the de- 


fendant and the arbitrators from commencing the arbitration 
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proceedings. Plaintiff also seeks a declaratory judgment 
that it is not subject to the arbitration clause in the con- 
tract between Nereus and Hideca; that, alternatively, such 
arbitration may proceed only after a finding that Hideca has 
actually defaulted in its contractual obligations with Nereus; 
and that the arbitration panel was improperly constituted, 
sir there was allegedly no arbitrable dispute »vetween Cepsa 
and Nereus at the time the arbitrators were appointed. 

For the reasons stated below, we deny plaintiff's 
request for declaratory and injunctive relief. 

I. Incorporation of the Letter of Guaranty. 

Plaintiff argues that its signing of the Letter of 
Guaranty did not obligate it to enter into arbitration with 
Nereus. It contends that while it agreed to perform the balance 
of the contract of affreightment under certain concitions, 
arbitration is not "performance," and hence it is not bound to 
arbitrate. We find it unnecessary to construe the meaning of 
the word "performance" in the contract, since by the addendum 
Cepsi agreed not only to perform the balance of-.the contract, 
but tc “assume the rights and obligations of HIDECA on the same 
terms and conditions as contained in the Charter Party [contract 
of affreightment]." This language is clear and unequivocal, 
and, we believe, compels a finding that the Letter of Guaranty. 
does incorporate the contract's arbitration clause. We do not 


believe that the proviso in the Letter of Guaranty requiring 
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Nereus to notify Cepsa of iny default by Hideca causes us to 
modify this finding. That proviso obligated Nereus to advise 
Cepsa of Hidece's default, and to call upon Cepsa to "assume 
performance of the Charter Party." Even though this language 
does not reiterate that Cepsa was to assume the rights and 
obligations of HIDECA following alleged nonperformance, we do 
not believe such language was necessary. 

Cases cited by plaintiffs thav suggest the Letter 
of Guaranty does not incorporate the arbitration clause are 


distinguishable. In Production Steel Company of Illinois v. 


SS Francois L.D., 294 F. Supp. 200 (S.D.N.Y. 1968), the court 
held that a holder of * bill of lading made subject to all the 
iooue and conditions of the Charter Party was not bound by the 
arbitration clause of the Charter Party. In that case, unlike 
the instant cas2, the arbivsration clause was expressly and 
unequivocally applicable to disputes between "the owners and 
the charterers." In the instant case, the arbitration clause 
4s more general, and calls for arbitration of “any and all 
disputes of whatsoever nature arising out of this Charter...." 
While the arbitration clause here does call for the appointment 


" we do not 


of arbitrators by "the owner" and "the charterer, 
believe that language evinces a definite intent to preclude 
application of the arbitration clause to Cepsa as 4 guarantor 


of Hideca'ts obligations in the contract. 
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In Midland Tar Distillers, Inc. v. M/T LOTOS, 
362 F. Supp. 1311 (S.D.N.Y. 1973) the court distinguished 
Production Steel, on the ground that in the latter case the 
bill of lading which purported to incorporate the Charter 
Party was detailed and exclusively embodied the obligations 
of the parties, thus operating to prevent incorporation of the 
arbitration clause of the Charter Party. In Midland Tar, however, 
the bill of lading provisions were devoid of detail, and the 
court found vhat the bill of lading there effectively incorporated 
an arbitration clause contained in the Charter Party. That 
case is similar to the instant case, where the letter of 
guaranty is in general terms. The Midland Tar court further 
distinguished Production Steel on the ground that the arbitre- 
tion clause in the latter case was restricted to the original 
parties, whereas the arbitration clause before it was not so 
clearly and unequivocally limited. As we indicated above, 
the arbitration clause before us is not as specific as that in 


Production Steel. 


Judge Weinfeld has stated tne criteria which should 
be used in determining whether or not an arbitration provision 
similar to the one in the instant case may be enforced against 


the original parties only or against subsequent parties as well. 


It is true that a charter party provision for 
arbitration of disputes which is restricted to 
the immediate parties or limited to disputes 
'between the *** Owners and the Charterers' 
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does not bind any but the named persons. On 

the other hand, an agreement to arbitrate all 
‘disputes *** arising out of this charter’ binds 
not only the original parties, but also all those 
who subsequently consent to be bound by its 
terms. (footnotes omitted) 


Lowry & Co. v. S.S. LeMoyne D'Iberville. 253 F. Supp. 396, 

398 (S.D:N.Y. 1966), appeal dismissed, 372 F.2d 123 (2d Cir. 
1967). See also Son Shipping Co. v. DeFosse _& Tanghe, 199 

F.2° 687, 688 (2d Cir. 1952). We believe that Judge Weinfeld's 
language is directly applicable to the instant case and that 
"Cijt is not necessary, in order to incorporate by reference 
the terms of another document, that such purpose be stated in 


haec verba or that any particular language be used." 253 F. 


Supp. at 398. 

Thus we conclude that the Letter of Guaranty, does 
incorporate the arbitration clause in the contract of affreight- 
ment. I% thus follows that Cepsa has consented to arbitrave 
disputes once it has been notified by Nereus of any default 
by Hideca. ~ 

II. Prematurity of Arbitration. 

Cepsa argues that even if it is bound to arbitrate 
with Nereus, it cannot do so until it has been conclusively 
determined that Hideca has defaulted. It maintains that this 
conclusion follows from the proviso in the Letter of Guaranty 
that it shall only be liable for payments or damages as a 


result of Hideca's default after receiving written notice that 
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4 


Hideca is in default. We disagree. We are in accord with 

the judge in Midland Tar that any ambiguities in the letter 

of guaranty must be censtrued "4n accordance with the rules 
generally applied to commercial contracts, in order to glean 

the intent of the parties from the words they used and the 
actions they performed in their conduct of the transaction." 
Midland Tar Distillers, nc. V- M. T. LOTOS, 362 F. Supp. 13ii, 
1314 (S.D.N.Y. 1973). In so holding, we do not find Cepsa's 
interpretation commercially reasonable. Bo plaintiff's inter- 
pretation were correct, Cepsa would never be bound to perform 

any of the obligations of Hideca until it were first conclusively 
determined, presumably by arb ation, that Hideca was in 
default, and until judicial appeals were exhausted. Ir this 
procedure were followee. plaintiff's guaranty would be limited 
effectively te paying damages at some point in the future to the 
defendant, unless Cepsa were willing to concede that Hideca 

was in fact in default. We thus conclude that Cepsa's obliga- 
tions under the Letter of Guaranty came into play as soon as it 
received the notification from Nereus that Hideca was in default. 
If it is determined in the arbitration proceedings between 
plaintiff and defendant that Hideca was not in default, plaintiff 
will not be required to pay any damages. Ana if the arbitrators 


conclude that Hideca was in default, plaintiff 4s free to attuck 


that finding in a later action by iefendant to confirm the arbitra- 


eee . 


Memorandum-Opinion of Stewart, D.d. 


tion award. See Kentucky River Mills v. Jackson, 206 F.2d 
111 (6th Cir. 1953), cert. denied, 346 U.S. 887. 

TII. Injunctive Relief. 

Since we find on the merits for the defendant, we 
need not consider whether injunctive relief is warranted in 
the instant case. 

For the reasons indicated, plaintiff's motions for 
declaratory and injunctive relief are denied. This opinion 
shall be considered as findings of fact and conclusions of 
law as required by Rule 52(a) of the Federai Rules of Civil 
Procedu 'e. 


SO ORDERED. 


PE eS eee ae, oe 
United States District sadge 
Dated: New York, N. Y. 


Decembex 18, 1974. 
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PLAINTIFF'S NOTICE OF APPEAL 


UNITED STATES DISTRICT COURT Fu pee 
SOUTHERN DISTRICT OF NEW YORK Cf- 5A 
oo ge aes aa th A gh a acl fascia x G Ap ae (47> 
COMPANIA ESPANOLA DE PETROLEOS, S.A. : “7 
+ a 
: | ay ee 
Plaintiff, : 3 

- against - : NOTICE OF APPEAL 

NEREUS SHIPPING, S.A. : | 74 Civ. 5102 (CES) 
Defendant. : 


PLEASE TAKE NOTICE, that COMPANIA ESPANOLA 
DE PETROLEOS, S.A., plaintiff in this action, 74 Civ. 5102, by 
its attorneys, Poles, Tublin, Patestides & Stratakis, hereby 
appeals to the United States Court of Appeals for the Second 
Circuit from the Memorandum, Decision and Order of the Honorable 
Charles E. Stewart, Jr., dated December 18, 1974 and filed on 
December 18, 1974, which denied the plaintiff's motion for 
injunctive relief. 


DATED: New York, New York Respeci fully submitted, 


January 17, 1975 POLES, TURLIN, PATESTIDES & 


_STRATAKIS - 


a = * 


a * rad ‘ nee 
rs ie ig P ae fe 
‘ # ‘ 
Peel ? : 


SESE Nee 
A Member of the Firm 


Attorneys for Plaintiff 
10: BURKE & PARSONS, ESQS. Compania Espanola de Petroleos, 
52 Wall Street. S.A. 


New York, New York 10005 37 Wall Street 
New York, New York 19005 
212-944-0580 


| | 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


COMPANIA ESPANOLA DE PETROLEOS, S.A., 


Plaintiff, 
NOTICE OF APPEAL 
- against - 
‘ 74 Civ. 5102 (CES) 


“NEREUS SHIPPING, S.A., 


Defendant. 


Notice is hereby given that NEREUS SHIPPING, S.A., 
defendant above named, hereby appeals to the United Sinres Court 
of Appeals for the Second Circuit from the Memorandum, Decision 
and Order of the Honorable Charles E. Stewart, Jr., dated 
March 20, 1975, directing NEREUS SHIPPING, S.A., to arbitrate 
with HIDROCARBUROS Y DERIVADOS, C.A., and COMPANIA ESPANOLA DE 
PETROLEOS, S.A., in a consolidated arbitration before five (5) 
arbitrators, despite the fact that the separate arbitration 
agreements between NEREUS SHIPPING, S.A., and HIDROCARBUROS Y 
DERIVADOS, C.A., and between NEREUS SHIPPING, S.A., and COMPANIA 
ESPANOLA DE PETROLEOS, S.A., each provided for arbitration before 
a panel of three (3) arbitrators, and in effect dismissing the 


panel of three (3) arbitrators previously appointed in the 


‘uy | : 
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arbitration between NEREUS SHIPPING, S.A., 


and COMPANIA ESPANOLA 
DE PETROLEOS, S.A. 


Dated: March 25, 1975 


BURKE & PARSONS 


By A , f 
THES y f Ap 
Member of the Firm 
Attorneys for Nereus Shipping, S.A 
52 Wall Street 


New York, New York 10005 
(212) 344-1030 


Docket No. 75-7206 
HIDROCARBUROS y DERIVADOS, C.A., 
Plaintiff-Appellee, 
against 
NEREUS SI.IPPING, S.A., 
Defendant-Appellant, 
and 


SOMPANIA ESPANOLA DE PETROLEOS, S.A., 
Defendant- Appellee, 


i 


otro 


DOCKET ENTRIES 


une G DATE c : 
DIST/OFFICE NUMBER |MO. DAY YEAR S pega bonne pcr “i agen w 
eR [29] 7 mommanmms ee tomes Or 
085 
208-1 ; 30 7 
t. . 
wed ft mee PLAINTIFFS DEFENDANTSSTEWART , J. 
ae ; SHIPPING ET ANO 
’) HIDROCARBUROS ¥ DERIVADOS, C.A. NEREUS SHIPPING S.A. 
‘? ee f ) , | | COMPANTA ESPANOLA DE PETROLEOS | SA 
+ %5 
DATE wR PROCEEDINGS 


= — — z — = —— = ——————— 


01-20-/5 ‘Filed complaint and issued summons. 


og-05-75; Filed affdvt. and order appointing person to serve process,sermer- €lerk 
02-13-75 Filed affdvt. of service by David A. Robinson -served summons and complaint, 

| and notice of motion upon deft. Nereus Shipping, S.A. on 2-7-75. . 
02—13-75 |Piled notice of motion for preliminary injunction and temporary restraining order 


ret. 2-19-75. 


02-19-75 | Filed got, Nereus Shipping, S.A. affavt. in opposition to pltf'e motion fr= a 
preliminary injunction 
02-19-75 | Filed memo. in support of affdvt. above. 
03-03-7 | Filed reply brief of deft Nereus Shipping, S.A. 
soe | Filed deft Nereus Shipping, S,.A,-reply affdvt. in opposition to pltf's motion for @ 
| preliminary injunction. ; : 
03-06-75 | | Filed pltf. further reply affdvt. in support of motion for a stay. E 
03-21-75 | Filed vltf. affdvt. to respond to certain statements made by T. A. Dillon, Jr.°. : 
a respondent herein with respect to motion by Hideca for an order staying ire: 
| 0321-75 | Filed pltf. affdvt. in support of rotion for a stay. 
03-21-75 Filed pltf. memo. of law in support of motion for preliminary injunction gh 8 , 
0}-21-75 Filed pltf.'s reply memo. of law in support of motion for a preliminary injunction , 
| restraining arbitration ea: 
0321-7 Filed deft. affdvt. in support pf prelinary injunction and temporary restraining 1 
order. : 
0321-7 Filed memorandum in support of propoged order of consolidaticsa on 
03221-7 Filed MEMORANDUM and ORDER #42077..Oxcdered, that the two arbitrations (7h Civ 463. 
| | 7h Ci. 464) are consolidated for all purpose and all cleims of the three partie 
| shall be heard in said consolidated arbitration before one panel of arbitrators; 
and it is further Ordered, that the arbitration panel who shall hear all claims 
Shall consist of five members one of whom shall be chosen by pltf, Hideca, ‘one 
chosen by deft. Cepsa, and those three chosen shall choose the remaining two § .- 
arbitrators, and it is further Ordered, that a copy of this order be served upp} 
the arbitrators appointed in the arbitration previously pending between pitf. 
deft. Nereus, and those appointed in the arbitration previously pending between 
: between defendants Nereus and Cepsa. So ordered Stewart, J. n/n ‘ Lge ‘ 
‘326-75 | yiled notice of appeal to the U.S.C.A. for the second Circuit from the decision of 
| MEMo 3-20-75 py Pe gpondent Nereus Shipping, S.A. Mailed copies to Donovan, Donovan, , 
' Maloos & Walsh. Baker & McKenzie Poles, Tublin. Patestides & Stratakis. ‘+. : 
Ol-08-75| | Piled supplemental record an apperl has been certified an? transmitted to the BARA: 
‘ | for the Second Cirouit on l,-8-75. We... wh 
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COMPLAINT 


UNITED STATES DISTRICT COURT 
SOUTIIERN DISTRICT OF NEW YORK 


Be estes eanonaceae names asene— X 
HIDROCARBUROS Y DERIVADOS, C. As 
Plaintiff, 
* a5 civ. 463 (c.£.s.) 

- against - $ 
NEREUS SHIPPING, S.A. and 

COMPANIA ESPANOLA DE PETROLEOS, S.A., : COMPLAINT 
Defendants. = 
SS ae a aa ne oven emt eee ode RO Caen 


Plaintiff, Hidrocarburos y Derivados, C.A. by its 
attorneys, Baker & McKenzie, for its complaint against the defen- 
dants, alleges on information and belief as follows: 

1. Plaintiff, Hidrocarbures y Derivados, C.A. 
("Hideca"), is a Venezuelan corporation with an office and place 
of business at Av. Fec. de Miranda, Centro Plaza, Caracas, 
Venezuela. 

2. Defendant, Nereus Shipping, S.A. ("Nereus"), is a 
Liberian corporation with an office and place of business at 
35-39 Akti Miaouli, Piraeus, Greece and at 1041 Third Avenue, 

New York, New York, care of Triton Shipping, Inc. 

3. Defendant, Compania Espanola de Petroleos, S.A. 
("Cepsa") is a Spanish corporation with an office and place of 
business at Number 32, Avenida de America, Madrid, Spain. 

4. This is an action within the Admiralty a Maritime 


jurisdiction of this Court as defined by Rule 9(h) of the 


& 


ae SS 


Complaint 


Federal Rules of Civil Procedure and as will hereinafter more 
fully appear. 

5. Plaintiff and defendant Nereus entered into a 
contract of affreightment dated January 27, 1971, New York, New 
York for the transportation of about 600,000 tons of crude oil 
and/or dirty petroleum products per year for three years. 
Defendant Cepsa executed a Letter of Guaranty dated June 24, 1971, 
Madrid, Spain, as Addendum No. 2 to the contract of affreightment 
("Contract <£ Affrcightment"). 

6. Disputes arose between plaintiff and defendant Nereus 
with reference to the Contract of Affreightment, and plaintiff, 
on or about August 23, 1974, by its attorneys, Baker & McKenzie, 
served a Notice of Arbitration on defendant Nereus, naming 
Professor Andreas F. Lowenfeld of the New York University School 
of Law as one of the arbitrators and setting forth its claims. 

7. On September 9, 1974 defendant Nereus, by a letter 
from the attorneys, Burke & Parsons named Lloyd C. Nelson as an 
arbitrator and set forth its claims. 

8. On September 3, 1974 defendant Nereus served a 
demand for arbitration on defendant Cepsa naming Lloyd C. Nelson 
as an arbitrator. On September 16, 1974 defendant Cepsa refused 
this demand. Thereafter Nereus, pursuant to clause 24 of the Con- 
tract of Affreightment appointed Manfred W. Arnold as the second 
arbitrator and the two arbitrators appointed by Nereus chose 
Harry G. Webber as the third arbitrator. 


9. The arbitration between the defendants involves the 


Rd 
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Complaint 


same contract, facts and issues as the arbitration between 
plaintiff and defendant Nereus. 

10. The arbitration between the defendants May commence 
at any time and an award may be rendered and reduced to judgment 
at any time. 

ll. If the arbitration between the defendants proceeds 
before the arbitration between plaintiff and defendant Nereus, the 


principal parties in interest, plaintiff will suffer irreparable 


harm. 
12. The granting of an injunction herein will not cause 


undue damage, injury, or hardship to the defendants, but will 
preserve the status quo between the parties pending a full 
determination of their rights in the arbitration between plaintiff 
and defendant Nereus. 

WHEREFORE, Plaintiff demands: 

1. That the Court issue an injunction preventing and 
restraining the defendants, their officers, agents, servants, 
enbioyees, attorneys; and the panel of arbitrators chosen by them 
from proceeding with and participating in the arbitration between 
the defendants arising from the contract of affreightment dated 
January 27, 1971 between plaintiff and defendant Nereus, pending 
the outcome of the arbitration between plaintiff and defendant 
Nereus arising from the same Contract of Affreightment. 


2. That plaintiff be given such other relief as the 


Court may deem just and proper. 


sociate of th 


Baker & McKenzie 


375 Park Avenue 
New York, New York 10022 
(Verified) (212) 751-5700 


& 
: 
: 
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NOTICE OF MOTION FOR PRELIMINARY INJUNCTION AND 
TEMPORARY RESTRAINING ORDER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HIDROCARBUROS Y DERIVADOS, C.A., 


Plaintiff, 
: 75 Civ. 463 (C.E.S.) 


- against - 


NOTICE OF MOTION 


NEREUS SHIPPING, S.A. and FOR PRELIMINARY 
COMPANIA ESPANOLA DE PETROLEOS, S.A., : INJUNCTION AND 
TEMPORARY RESTRAINING 
Defendants. : ORDER 
~~ ew ew ee we wo wm mw ww ow ew wm mmm www ewe em eer weer e---- xX 


ZLEASE TAKE NOTICE that uron the annexed verified 
comolaint, affidavits of David L. Maloof and Lawrence W. Newman, 
and Memorandum of Law the undersigned will move this Court before 
the Honorable Charles E. Stewart, Jr. at Room 2602 of the United 
States’ Courthouse, Foley Square, New York, New York on the 19th 
day of February, 1975, at 9:45 A.M. or as soon thereafter as coun- 
sel can be heard, for an order for preliminary injunction pur- 
suant to Rule 65 of the Federal Rules of Civil Procedure, 
restraining defendants from proceeding with an arbitration arising 
out of a contract of affreightment between plaintiff and defendant 
Nereus Shipping, S.A., for a temporary restraining order pending 
determination of Plaintiff's motion for preliminary injunction, 
and for such other and further relief as the Court may deem just 


and proper. 


PLEASE TAKE FURTHER NOTICE that answering affidavits or 


es 


‘Y aa 
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Notice of Motion for Preliminary Injunetion and 
Temporary Restraining Order 


memoranda, i€ any, stall be served and filed at least three days 
prior to the return day of this motion. 


Dated: New York, New York 
February | , 1975 


Your etc. 


BAKEX & MCKENZIE 


aintiff 


Park Avenue 
New York, New York 10022 
(212) 751-5700 


TO: BURKE & PARSONS 
Attorney for defendant Nereus Shipping, S.A. 
52 Wall Street 
New York, New York 10005 


POLES, TUBLIN, PATESTIDES & STRATAKIS 

Attorneys for defendant Compania Espanola de Petroleos, S.A. 
37 Wall Street’ 

New York, New York 10005 


ee 


PROPOSED PRELIMINARY INJUNCTION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


omer ew ee em em ee ew em ee ew meme wee ewe mee OO ew oO eee = y 4 
HIDROCARBUROS Y DERIVADOS, C.A., 
Plaintiff, 
: 75 Civ. (C.8.8..) 
- against - : 
NEREUS SHIPPING, S.A. and PROPOSED 
COMPANIA ESPANOLA DE PETROLEOS, S.A., : PRELIMINARY 
INJUNCTION 
Defendants. : 
a > 4 


This cause came on to be leard on plaintiff's motion 
for a preliminary injunction pursuant to Rule 65 of the Federal 
Rules of Civil Procedure, and the Court having considered the 
verified complaint, the affidavits submitted in support of said 
motion and in opposition thereto, and having heard oral evidence 
in open court, and it appearing to the Court after due delibera- 
re that defendants are threatening to engage in acts, which, 
unless restrained and enjoined, will result in irreparable injury 
to plaintiff, and the Court having made and filed its findings 


of fact and conclusions of law, it is 


ORDERED, that defendants Nereus Shipping, S.A. and 
Compania Espanola de Petroleos, S.A., their officers, agents, 
servants, employees, attorneys, and the panel of arbitrators 
chosen by them be and they hereby are restrained and enjoined 


from proceeding with or participating in the arbitration between 
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Proposed Preliminary Injunction 


the defendants arising from a contract of affreightment dated 
January 27, 1971 between plaintiff and defendant Nereus Shipping, 
S.A., pending the outcome of the arbitration between plaintiff 
and defendant Nereus Shipping, S.A. arising from said contract of 
affreightment; provided that plaintiff first give security 

in the sum of $ , for the payment of such costs and 
damages as may be incurred or suffered by any party who is found 
to have been wrongfully enjoined, such bond to be approved by 

the Court or the Clerk no later than » 1973. 


Dated: New York, New York 
» £9793 


United States District Judge 


AFFIDAVIT OF DAVID L. MALOOF IN SUPPORT OF MOTION FOR 
PRELIMINARY INJUNCTION AND TEMPORARY RESTRAINING ORDER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


side ob sav Gk tar ce a acs ay MS a Sade a Uda ao mires om as Pema X 
HIDROCARBUROS Y DERIVADOS, C.A., 
Plaintiff, 

75 Civ. tc. 8.8.) 
- against - : 
NEREUS SHIPPING, S.A. and 

COMPANIA ESPANOLA DE PETROLEOS, S.A., : AFFIDAVIT 

Defendants. : 
sins: eis pi As at ino ca ah laa cans lp eho tee abe acest nd ih ieee ded X 


STATE OF NEW YORK ) 
)} S8.% 

COUNTY OF NEW YORK) 

DAVID L. MALOOF, being duly sworn deposes and says: 

1. I ama member of the Bar of the State of New York 
and of this Court and a member of the firm of Donovan, Donovan, 
Jaloot & Walsh, co-counsel for plaintiff Hidrocarburos y 
Derivados, C.A "Hideca") and make this affidevit in support 
of plaintiff's motion for a temporary restraining order restrain- 
iny the defendants from proceeding with a certain arbitration 
aras...g out of plaintiff's contract of affreightment with 
defendant Nereus Shipping, S.A. ("Nereus"). ° 

2. Plaintiff and defendant Nereus entered into a 
contract of affreightment dated January 27, 1971 which provided 
for the chartering of oil tankers by Hideca from Nereus to 


carry a total of approximately 600,00u tons of crude oil per year 
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Affidavit of David L. Maloof 


for three years. A copy of that contract of affreightment ("COA") 
with the specific terms more fully set forth is annexed as 
Exhibit A hereto. Attached thereto as addendum No. 2 is a 
guaranty of Hideca's performance signed by Compania Espanola de 


Petroleos, S.A. ("Cepsa"). 


3. During the course of the COA disputes arose between 
plaintiff and defendant Nereus regarding cer.ain actions taken 
by both parties and the interpretation of certain contract terms 
and procedures. 

4. Clause 24 of the COA provides for arbitration of 
dispu:ss, and, on or about August 23, 1974, Baker & McKenzie, 
counsel for Hideca, served a Notice of Arbitration on defendant 
Nereus naming as one of the arbitrators Professor Andreas F. 
Lowenfeld of New York University School of Law and asserting (1) 
defendant Nereus committed a breach of the entire charter party, 
(2) des: udant improperly withheld from Hideca a vessel which 
defendant had nominated and Hideca had accepted and expected, (3) 
defendant improperly and wrongfully obtained a court order 
purporting to attach certain assets of Hideca in Morocco and 
(4) defendant improperly and wrongfully invoked the guarantee of 
third party, Cepsa. Tie Notice seeks an award of damages as 
established and 2 declaration that the charter party was 
terminated by the actions of Nereus. 

5. On Septenber 9, 1974 defendant Nereus by letter to 
Baker & McKenzie from its attorneys, Burke & Parsons, named 


Lloyd C. Nelson as an arbitrator and set forth its claims. 


rs 
he ge atten Me ee he ay BS ea 
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Affidavit of David L. Maloof 


6. On September 3, 1974 defendant Nereus served a 
demand for arbitration on defendant Cepsa naming Lloyd C. Nelson 
as an arbitrator and on September 16, 1974 defendant Cepsa 
rejected defendant Nereus' demand for arbitration. Thereafter 
Nereus pursuant to clause 24 of the contract of affreightment 
appointed Manfred W. Arnold as the second arbitrator and the 
two arbitrators appointed by Nereus chose Harry G. Webber as 
the third arbitrator. The main issue in both arbitrations will 
be whether Nereus or Hideca is in default of the COA. But Hideca 
is not a party to the Cepsa arbitration which panel of three 


arbitrators was chosen, in effect, solely by Nereus. 


7. On November 22, 1974 defendant Cepsa by Order to 
Show Cause and Temporary Restraining Order sought to enjoin the 
arbitration between Nereus and Cepsa on the grounds that (a) 
Cepsa was not subject to the arbitration clause of the contract 
of affreightmert, (b) the arbitration between Nereus and Cepsa 
could only proceed should plaintiff default with respect to its 
obligations under the contract of affreightment, including the 
arbitration provision thereof and (c) the panel was improperly 
constituted, there being no arbitrable dispute between Nereus 


and Cepsa at the time of its appointment. See Complaint in 


Compania Espanola de Petroleos, S.A. v. Nereus Shipping, S.A. . 
7& Civ, Si02 (CE. S.) 

8. Hideca was not a party to that action nor to the 
order to show cause although Hideca's counsel, Mr. Lawrence W. 


Newman did submit an affidavit to the Court. 


9. The Court by Memorandum dated December 18, 1974 


denied defendant Cepsa's motions for declaratory and injunctive 


relief and found that: 


“the Letter of Guaranty does incorporate 
the arbitration clause in the contract of 
affreightment. It thus follows that Cepsa 
has consented to arbitrate disputes once it 
has been notified by Nereus of any default 


by Hideca." Memorandum in Compania Espanola 
de Petroleos, S.A., Supra. 


In addition Cepsa's contention that its obligation to arbitrate, 
if any, did not attach until written notice was received that 
plaintiff had defaulted with respect to its obligations under 
the contract of affreightment, including the arbitration 
provision thereof was also denied. The Court thus ruled, that 
as a matter of law, Cepsa could be compelied to arbitrate. Et 
did not rule, however, on the question of the preferred order 
of arbitration. 

10. We have received from counsel for Cepsa a COpy of 


its Notice of Appeal from the Court's order denying the injunc- 


tion. 


ll. Plaintiff Ilideca now moves by Order to Show Cause 
and Temporary Restraining Order for an order enjoining the 
defendants from proceeding with the Nereus-Cepsa arbitration 
until an award is rendered in the first ari * ration between 
llideca and Nereus, the real parties in interest. 

12. Failure to stay the second arbitration until the 


completion of the Hideca~Nereus arbitration will cause plaintiff 


Hideca to suffer irreparable injury and substantial prejudice. 


wo Sea 


Affidavit of David L. Maloof 


Nereus intends to proceed as quickly as possible against the 
guarantor Cepsa betore the arbitration panel, two of whose members 
it chose. If Nereus is allowed to push the second ashtecucton. 
ahead, Hideca will suffer the substantial risk of the irreparable 
effect of improper de facto or de jure estoppel as pointed out 
more fuliy in plaintiff's Memorandum of Law in Support of 
Plaintiff's Motion for Preliminary Injunction ("Plaintiff's 
Memorandum") pp. 2-9. 

13. Deponent refers the Court to the Newman affidavit 
submitted in support of this motion. The response of Mr. Burke 
to Mr. Newman's suggestion that the arbitrations should be 
consolidated was a flat "no" because Nereus intends to proceed 
in the arbitration against Cepsa who they believe is better able 
to pay and is not interested in the arbitration with Hideca. 

14.° Plaintiff Hideca may be liable to any award paid 
by its Guarantor Cepsa without an opportunity to have its claims 
heard by the arbitration panel it instituted first by appointing 
Andreas F. Lowenfeld, nor has it any reason to believe that Cepsa 
can or will vigorously defend and assertHideca'’s claims. This 
possibility of irreparable prejudice can be prevented by requir- 
ing Nereus to first arbitrate with plaintiff Hideca, the real 
party in interest. Thus all claims of plaintiff and defendant 
Nereus can be fully and vigorously heard before an impartial 
panel with no preiudice to either Hideca or Nereus. See Plaintiff's 


Memorandum pp. 27-9. 
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Affidavit of David L. Maloof 


15. Nereus is, in effect, splitting its one cause of 
action by pressing its case against Cepsa separately from 
its case against Hideca. 

16. Even though Plaintiff Hideca and defendant Nereus 
have agreed to arbitrate their disputes, the Court now on motion 
by Hideca may exercise its power to insure that both parties in 
interest have a genuine opportunity to be heard fairly and fully. 
See Plaintiff's Memorandum pp. 4-9. 

17. It is within the discretionary power of the Court 
to issue an injunction staying the Nereus-Cepsa arbitration 
pending the outcome of the arbitration instituted by Hideca 
against Nereus, especially since the arbitration between Hideca 
and Nereus is between the primary parties and will definitely 
decide all the issues con-erning the disputes between the parties 
and the alleged breach of the charter party by either party. 

18. Failure to grant an injunction may result in 
inconsistent awards. Courts have long recognized the desirab- 
ility of preven=ing inconsistent results when two proceedings 
are substantially similar and inconsistent results would impair 
the rights of the parties. See Plaintiff's Memorandum pp. EO-1i. 
There is no questi: . that the two arbitrations involving the 
Nereus-Hideca contract of affreightment relate to the same set 
of facts. There are more issues to be decided in the Hideca- 
Nereus arbitration which was instituted first and should be 


concluded first. 


19. Failure to grant an injunction may result in 


A 125 


Affidavit of David L. Maloof 


unnecessary litigation, either by court action or certainly by 
arbitration. If the Cepsa-Nereus arbitration is permitted to 
proceed, regardless of the outcone, the Hideca-Nereus arbitration 
must also go anead to determine Hideca's claims against Nereus 
which will not have been heard. Nor would the Cepsa arbitration 
determine Nereus' claims against Hideca which arOse prior to the 
notification sent to Cepsa of Hideca's alleged defaults. 
However, if the first arbitration between Hideca and Nereus 
proceeds first then all issues will be arbitrated and the 

second arbitration will be unnecessary. See Plaintiff's 
Memorandum pp.10-12. 

20. I have given notice of plaintiff's motion for a 
restraining order and application for an order to show cause to 
Mr. Thomas Dillon of Burke & Parsons, Esq., attorneys for de- 
fendant Nereus Shipping, Inc. by telephone on January 30, 1975 
and to Patrick V. eeetn of Poles, Tuklin, Patestides & 
Stratakis, attorneys for defendant Compania Espanola de 
Petroleos, S.A. ("Cepsa") by telephone on January 30, 1975. 
Messrs. Burke & Parsons and Messrs. Poles, Tublin, Patestides & 
Stratakis have consented to appear for argument on plaintiff's 
motion for a preliminary injunction at such time as fixed by 
the Court, 

21. No prior application for the relief sought herein 
has been made by or on behalf of the applicant to this or any 
other Court. 


22. The applicant is proceeding by Order to Show Cause 


ding by motion 


to obtain a restraining order rather than procee 
because time would not permit the making of a motion upon the 


required notice and unless the relief sought herein is granted 


and a restraining order made and served today, the arbitration 


that the applicant seeks to enjoin may proceed at any time to 
the prejudice of the applicant. 

23. Upon the appointment by this Court of the third 
arbitration, Hideca intends to proceed promptly with its 


arbitration against Nereus. 


FOR THE FOREGOING REASONS, Hideca respectfully requests 
this Court to grant the relief sought in order to avoid Hideca's 
rights being determined in a proceeding to which it is not a 


party, and which proceeding cannot determine all the issues 


involved. 


Sworn to before me this 
307% day of January, 1975 


y / P 
f / | ; PA 
AV 44 h ’ F in - 
Aare / aS ae 
: Notary Public 


BAZBARA A. MEEAS 
Notary P 2, Sty ab bow York 
N 24 19 

Our £1 WES OSPF. 
Cet teat2iied ia ats ee: 
oA * ates 3, bye 


Comim.ss.on Expires t 
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EXHIBIT A--CONTRACT OF AFFREIGHTMENT ANNEXED TO 
AFFIDAVIT OF DAVID L. MALOOF 


Identical to Exhibit A annexed to Affidavit of 
Thomas A. Dillon, Jr. printed herein at pages A48 
to A54. 
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AFFIDAVIT OF LAWRiL? « ¥. NEWMAN IN SUPPORT OF MOTION FOR 
PRELIMINARY INJUNC’.: .: AND TEMPORARY RESTRAINING ORDER 


KINGDOM OF NORWAY ) 
) ss: 


CITY OF OSLO 
EMBASSY OF THE 


UNITED STATES OF AMERICA 
Lawrence W. Newman, being duly sworn, deposes and says -: 
- Iam a member of the Bar of this Court and of the firm of Baker 
& McKenzie, counsel to the plaintiff, Hidrocarburos y Derivados, C.A, | 
(Hideca) in this matter and in the arbitration which it has brought 
against Nereus Shipping, S. A. (Nereus). 
2. On Monday afternoon, January 7th, 197'4, I telephoned Raymond 
Burke, Sr., the senior partner of Burke & Parsons, counsel to Nereus 
in the arbitration pending against it. In that conversation, which lasted 
about five minutes, I told Mr. Burke that it seemed sensible and practical 
that the claim in the arbitration commenced by Nereus against Coinpania 
Espanola de Petroleos, S.A. (Cepsa) be heard by the same panel of 
arbitrators on the claims involved in the Hideca arbitration against Nereus, 
the arbitrators before whom all such disputes would be heard to be 
acceptable to all parties concerned. I pointed out to Mr. Burke that to 
have the same legal questions and the same facts as they relate to the same 


parties be heard by two different arbitrqtion panels seemed illogical, 


wasteful and potentially to lead to inconsistent awards, 


m6 6 ¥29 


ALLA ad r ie ry 
Affidavit of Lawrence W. Newman 


' Mr. Burke told me that his position was that he intended to 

-oceed with Nereus in the arbitration against Cepsa and was not 
-erested in proceeding with the arbitration between Hideca and 

ireus because he regarded Cepsa as better able to pay an award against 


than was Hideca, none of whose assets Nereus has been successful 
4 
| 


attaching. Mr. Burke told me that, therefore, he was rejecting my 


‘gestion of a joint arbitration, 


| 
| 


LAWRENCE W, NEWMAN 


n to before me 


17th day of January, 1975. 


Ls Koh d Cd 
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AFFIDAVIT OF THOMAS A. DILLON, JR. IN OPPOSITION TO MOTION 
FOR PRELIMINARY INJUNCTION AND TEMPORARY RESTRAINING ORDER 


UNITED STATES DISTRICT COURT 
SOUVHERN DISTRICT OF NEW YORK 


Canoe en eae as @& =& #2 oe @ @ ewe eae Ff 
HIDROCARBUROS Y DERIVADOS, og Far 75 Civ. 463 (CES) 
Plaintiff, 
AFFIDAVIT IN OPPOSITION 
-against- TO PLAINTIFF'S MOTION 
FOR A PRELIMINARY 
NEREUS SHIPPING, S.A. and INJUNCTION 


re 


COMPANIA ESPANOLA DE PETROLEOS, S.A., 


Defendants. 


THOMAS A. DILLON, JR., being duly sworn, deposes and 
says: 

Le I am an attorney duly admitted to practice before 
this Honorable Court and a member of the firm of Burke & Parsons, 
attorneys for the Defendant NEREUS SHIPPING, S.A. ("Nereus") 
end am familiar with all proceedings heretofore had herein. 

2. This affidavit is submitted in opposition to the 
motion of Plaintiff dated February 7, 1975, for a preliminary 
injunction restraining Nereus from proceeding with an arbitration 
against Compania Espanola de Petroleos, S.A. ("Cepsa") pursuant 
to the arbitration clause of a Contract of Affreightment dated 
January 27, 1971 (hereinafter referred to as the "Charter"). 

Je By the decision of this Court dated December 18, 
1974 (a copy of which is annexed hereto as Exhibit 1), this 


Court deniéd a motion by Cepsa for a preliminary injunction 


restraining the holding of arbitration hearings in the dispute 
between Nereus and Cepsa. Attorneys for Plain’..if (hereinafter 
sometimes referred to as "Hideca"), appeared in the action by 
Cepsa for a preliminary injunction and argued before the Court 
in support of such injunction. Annexed hereto and made a part 
hereof as Exhibit 2 is a copy of the affidavit of Plaintiff's 
attorney, Lawrence W. Newman, Esq., dated November 27, 1974, 
which concluded as follows: 

"10. We submit that if plaintiff is obliged 

to arbitrate with defendant that arbitration should 

be stayed until the arbitration between Hideca and 

the defendant has been completed." 

4. By its motion herein for a preliminary injunction 
to restrain the holding of arbitration hearings between Nereus 
and Cepsa, Plaintiff is seeking the same relief which was denied 
when previously requested by both Cepsa and Hideca, despite the 
fact that no timely application for reargument was made from the 
Court's decision dated December 18, 1974. 

5. The Charter, a true copy of which is annexed 
as Exhibit A to Plaintiff's Moving Affidavit, provided for the 
carriage between ports specified therein of a total of 1,800,000 
long tons of cargo, 10% more or less at Owner's (i.e., Defendant's) 
option over a three (3) year period commencing between November 
15, 1971 and January 15, 1972. Typewritten clause 1 of the 
Charter provided as follows: 

"This Contract of Affreightment will remain in 


full force and effect for a total quantity of 
600,000 long tons ten (10) percent more or less 


per year at Owner's option fairly evenly spread 
for a period of three (3) years.” 


6. The three year period of the Charter commenced 


on December 74, 1971, when the first Vessel tendered to .oad 
the first cargo under the Charter. Prior to the refusal of 
Cepsa to perform its obligations under the Charter as 
hereinafter more fully stated, the total quantity carried uncer 
the Charter was 1,330,030 long tons, and the quantity carried 
up to July 12, 1974 in the last year of the Charter, was 209,751 
long tons. 

Te The entire Charter consisted of a printed form of 
Essovoy 1969 Charter with 10 typewritten clauses, together with 
three Addenda. The printed form of the Charter indicated that 
it was between Nereus and Hideca. However, Addendum No. 2 of 
the Charter, which was signed by Cepsa, provided as follows: 


"In connection with the contract of affreightment, 
embodied in the Charter Party drawn up at New York 
and dated 27th January, 1971, between Nereus 
Shipping, S.A. as Agents for Owners (hereinafter 
called the Owner), and Hidrocarburos y Derivados, 
C.A. (HIDECA) (hereinafter called the Charterer), 
being that the Charterer shall use the tonnage 
contracted under the present Charter Party for the 
transportation, during the period of three years 
commencing November 1971/January 1972, of crude 

oil under a CIF contract to be signed with Compania 
Espanola de Petroleos, S.A. (CEPSA) we, Compania 
Espanola de Petroleos, S.A., hereby agree that, 
should HIDECA default in payment or perfo-mance 

of its obligations under the Charter Party, we will 
perform the baiance of the contract and assume the 
rights and obligations of HIDECA on the same terms 
and conditions as contained in the Charter Party. 
Provided, however, that Compania Espanola de Petroleos, 
S.A. shall not be responsible for any payments or 
damages as a result of HIDECA's default, prior to 
receiving written notice from the Owner advising 


us that HIDECA is in default, and calling upon us 
to assume performance of the Charter Party.” 


8. So long as the freight rate of the Charter, which 


was Worldscale 130, was less than the prevailing market freight 


rate, Hideca for a period of approximately two years, per formed 
its obligations under the Charter. During said period, 12 
voyages were performed and Hideca promptly paid freight, 
demurrage and expenses as required by the “Charter terms. 
However, after the Arab Oil Embargo on October 20, 1973, the 
market freight rates began to decline until by June and July 
1974 the market freight rate was approximately Worldscale 40. 

9. As indicated by the affidavits of Mr. Demetrios 
Xistris, President of Triton Shipping, Inc., a New York 
corporation which acted as agent for Nereus, annexed hereto and 
reterred to hereinafter, a MBca failed to pay (i) increased 
War Risk Insurance Premiums in the amount of $15,000.00 and 
demurrage of $68,529.18 for voyage 14, which was completed on 
February 21, 1974; (ii) deviation expenses and demurrage of 
$173,387.73 for vo'«ge 15, which was completed on March 16, 
1974; and (iii) demurrage in the amount of $143,797.20 for 
voyage 16, which was completed on April 10, 1973. However, 
Nereus did not call upon Cepsa to perform the balance of the 
Charter as provided in Addendum No. 2, but instead demanded 
payment of these sums from Hideca and received assurances that 
they would be paid. 


10. However, when the 17th voyage was completed on 
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July 12, 1974 with the delivery of 64,164 long tons of oil at 
Mohammedia, Morocco, Hideca defaulted in the payment of freight 
in the amount of $770,424.17 and demurrage of $61,432.29. The 
Charter provided in Part II, clause 2 that freight was to be 
paid “without discount upon delivery of cargo at destination". 
However, Hideca has never paid the freight for the delivered 
cargo. 

ll. After the fundamental breach of the Charter by 
Hideca in failing to pay freight for voyage 17, Hideca indicated 
that it would pay a sum into an escrow account to be opened in 
the joint names of "Burke & Parsons and Baker & McKenzie as 
Escrow Agents", attorneys for Nereus and Hideca, respectively. 
Such account was opened in the First National City Bank, but 
Hideca defaulted in its undertaking to make the payment. 

Annexed hereto and made a part hereof as Exhibit 3 is a copy 
of the Bank's statement for the joint escrow account showing a 
$0000 balance. 

12. Following the failure of Hideca to pay the sums 
due for voyages 13 through 17, including the freight for the last 
voyage, ani its further failure to pay the sums required into 
the joint escrow account, on July 24, 1974, Nereus sent notice to 
Cepsa calling upon Cepsa to perform the balance of the Charter 
as required by Addendum No. 2 (a copy of which is annexed hereto 
and made a part hereci as Exhibit 4). 


13. Since Cepsa by the terms of Addendum No. 2 was 


R is 


Affidavit of Thomas A. Dtilon, dr. 


not liable for the obligations of Hideca prior to the notice of 
July 24, 1974, Nereus commenced an action in this Court, 74 

Civ. 3235, pursuant to Section 8 of the Federal Arbitration Act, 
9 U.S.C. §8, to obtain security by attachment for claims it 

had which were arbitrable with Hideca. Copies of this Court's 
Order of Attachment dated July 26, 1974, together with all 


supporting affidavits and exhibits including the affidavit of 
Mr. Demetrios Xistris dated July 26, 1974 are annexed hereto 
and made a part hereof as Exhibit 5. The affidavit of Mr. 
Xistris dated November 25, 1974 submitted in opposition to 
Cepsa's motion for a preliminary injunction is also annexed 
hereto and made a part hereof as Exhibit 6. 

14. Nereus was unable to locate any property or 
assets of Hideca in this country to attach. Consequently, 
Nereus is in the position where it has no security fer its 
out of pocket claims against Hideca, which will be arbitrated 
between the parties. 

15. Nereus also attempted, without apparent success, 
to attach a payment due Hideca in Casablanca in the amount of the 
unpaid freight and on August 14, 1974, delivered by hand to the 
chartering broker Long, Quinn & McAleer, a letter demanding 
arbitration with Hideca stating, in part, as follows: 

"In accordance with the terms of the COA 

Nereus hereby demands arbitration and nominates 

Mr. Lloyd C. Nelson, Orion & Global Chartering, 

Inc., 29 Broadway, New York, New York, as an 

arbitrator. Please promptly advise us of the 


name of the arbitrator appointed by you so that 
the two so chosen may. select the third arbitrator." 


The text of Nereus' letter demanding arbitration was sent by 
telex by the brokers to Hideca on August 14, 1974 and Hideca on 
the telex acknowledged receipt. Copies of Nereus' letter and 
the telex of the broker are annexed hereto and made a part 
hereof as Exhibit 7. 

16. Hideca did not reply to Nereus’ demand and 
nomination of an arbitrator. Meanwhile, Nereus was attempting 
to get Cepsa to perform the balance of the Charter as required 
by Addendum No. 2. On August 2, 1974, Defendant through the 
chartering broker sent a telex message to Plaintiff nominating 
the MAJESTIC as the 18th Vessel to perform under the Charter 
(a true copy of which is annexec hereto as Exhibit 8) stating 
as follows: 

"Wwe have been advised by Nereus Shipping S.A. 

that under its guarantee with respect to the 

Hideca COA dated January 27, 1971 that due to 

the default of Hideca, Nereus has exercised 

its rights under the guarantee and has called 

upon you to perform the balance of the COA. 

Accordingly on behalf of Nereus we hereby give 

you thirty days notice of a definite nomination 

of the "MAJESTIC" E.T.A. P.G. September 7th, 

1974." 

17. On August 6, 1974, Cepsa rejected Nereus’ 
nomination of the MAJESTIC and on August 9, 1974 sent to Nereus 
a telex message (a true copy of which is annexed hereto as 
Exhibit 9) stating as follows: 

"we have received from Longtanker NYK a telex 

dated August 2, 1974 by which such firm on 

behalf of Nereus thereby gives Cepsa thirty 


days notice of a definitive nomination of the 
MAJESTIC ETA PG September 7th. Since it is 
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far from clear to us that you have properly 
invoked the guarantee before we respond to the 
aforesaid nomination we must receive from you 
adequate assurance that you will hold us harmless 
from any damages or losses we may incur as a 
result of accepting that nomination in the event 
that you have improperly invoked the guarantee 
and we are not obliged to perform Hideca's 
obligations under the said contract of affreightment. 
Please advise us as to what guarantee you will 
provide protecting us against such damages and 
losses." 


18. After several exchanges of telex messages 
concerning Cepsa's request quoted above for a guaranty to be 


furnished by Nereus in which Nereus pointed out that no such 


guaranty was required under the terms of Addendum No. 2 to the 
Charter, on August 16, 1974 Nereus advised Cepsa as follows: 

"Nereus is agreeable to furnish you with a bank 

guarantee to be issued by a European branch of 

First National 7ity Bank or its correspondent 

Bank. With respect to details of execution Mr. 

Raymond J. Burke will be arriving Monday August 

19th at Madrid via TWA Flight 904 at 0800 hours 

and he will contact you on arrival.” 

19. Following the meeting in Spain referred to in 
the message quoted above, Cepsa refused to perform the balance 
of the Charter as required by Addendum No. 2 thereof despite the 
fact that Nereus offered a bank guaranty to secure Plaintiff with 
respect to any possible damages by reason of such performance. 
Thereafter, Mr. Raymond J. Burke, as attorney for Nereus, sent 
a telex dated August 22, 1974 to Cepsa (a true copy of which is 
annexed hereto as Exhibit 10) stating, in part, as follows: 

‘ "In the presence of Messrs. Pardo, Miret, 
Briggs and the writer, Mr. Assens confirmed at 


the meeting on Wednesday morning that Cepsa had 
agreed on Tuesday to perform the balance of the 
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Charter Party and furnish cargocs in the aggregate 
amount of 367,240 long tons of cargo. However, 
after apologizing, Mr. Assens said Cepsa's decision 
as ». Wednesday morning was to refuse to ship any 
cargo under the Charter Party since Cepsa did not 
know whether Hideca was or was not in default under 
the Charter Party. 


xk tk 


"By virtue of Addendum No. 2 of the Charter 
Party, Cepsa is a party to that Charter with the 
obligation to perform following notice in accordance 
with its terms. Cepsa was and is a party to the 
Charter Party and by Addendum No. 2 clearly agreed 
to be substituted in the place of Hideca for the 
balance thereof. Since Cepsa now has refused to 
perform the balance of the Charter Party, this 
matter must now be resolved by arbitration as 
provided in the Charter Party. Accordingly on 
behalf of Nereus, we hereby put Cepsa on notice 
that its refusal to accept the nomination of 
the MAJESTIC and ATHENIC and its assertion that 
it will not perform the balance of the Charter 
Party constitute a material breach of the 
Charter Party for which Nereus will hold it 
liable in damages at Thr :e and One-Half Million 
Dollars as near as can Le presently ascertained. 
Nereus further demands arbitration with Cepsa 
under the Charter Party and hereby nominates 
Mr. Lloyd C. Nelson, Orion and Global Chartering 
Co. Inc., 29 Broadway, New York, New York USA 
as arbitrator.” 


20. Although Hideca disregarded Nereus' demand for 
arbitration dated August 14, 1974, on August 23, 1974 after 
(i) Cepsa had refused to perform the balance of the Charter 
despite Nereus' willingness to ies Cepsa a bank guaranty 
against loss and (ii) Nereus had demanded arbitration with Cepsa 
concerning its obligation to perform the balance of the Charter, 
Messrs. Baker & McKenzie, as attorneys for Hideca, served a 


notice of arbitration on attorneys for Nereus. Copies of the 
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notice of Messrs. Baker & McKenzie dated August 23, 1974 and the 
reply of Burke & Parsons are annexed hereto and made a part 
hereof as Exhibit ll. 

21. Thereafter, on August 30, 1974 (i.e., 8 days 
after Nereus' demand to arbitrate with Cepsa and 7 days after 
Hideca's belated action concerning arbitration), Cepsa replied 
to Mr. Burke by telex (a true copy of which is annexed hereto 
as Exhibit 12) stating, in part, as follows: 

"we have been advised by Hideca that they 

are not in default and therefore Nereus has no 

right to demand performance of the CC “rom us. 

In view of your dispute with Hideca you must 

first obtain a judgment in your favor before 

seeking to enforce guaranty." 

22. No arbitration panel was completed for the 
arbitration between Nereus and Hideca because the arbitrator 
appointed by Hideca would not agree to the appointment of a 
third arbitrator, who was familiar with shipping and charter 
parties. Meanwhile, the arbitration panel in the dispute with 
Cepsa concerning performance of the balance of the Charter 
scheduled hearings for November 21, 1974. Despite the fact 
that your deponent advised attorneys for Cepsa by a hand 
delivered letter dated November 4, 1974 that hearings were 
scheduled for November 21, 1974, Cepsa waited 17 days until 
the date of the arbitration hearings to apply for the order to 
show cause which temporarily restrained the arbitration and 


required postponement of the hearings. 


23. Your deponent respectfully submits that the 
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foregoing history of the actions by Cepsa and by Plaintiff 

as well as the legal authorities cited in Nereus' Memorandum 

in Opposition clearly indicate that the interest of fairness 

and justice require that Plaintiff's motion for a preliminary 
injunction, which is nothing more than an attempt by a party 
without available assets to indirectly obtain reargument of this 
Court's prior decision so as to interject itself between Nereus 


and the solvent party, Cepsa, be denied. 


———— 


Thomas A. Dillon, Jr. 


Sworn to before me this 
1gth day of February, 1974. 
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EXHIBIT 1--MEMORANDUM OF STEWART, D.J. ANNEXED TO 
AFFIDAVIT OF THOMAS A. DILLON, JR. 


Identical to Memorandum-Opinion of Stewart, J. 
printed herein at pages A99 to Al0O?. 


EXHIBIT 2--AFFIDAVIT OF LAWRENCE W. NEWMAN ANNEXED 
TO AFFIDAVIT OF THOMAS A. DILLON, JR. 


| Identical to Affidavit of Lawrence W. Newman 
printed herein at pages A95 to A98. 


EXHIBIT 3--BANK'S STATEMENT FOR JOINT 
ANNEXED TO AFFIDAVIT OF THOMAS A. 
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EXHIBIT 4--NOTICE-TELEX DATED JULY 24, 1974 ANNEXED 
TO AFFIDAVIT OF THOMAS A. DILLON, JR. 


Identical to Exhibit 2 annexed to Affidavit of 
Thomas A. Dillon, Jr. printei herein at page A55. 


EXHIBIT 5--ORDER OF ATTACHMENT AND SUPPORTING AFFIDAVITS 
ANNEXED TO AFFIDAVIT OF THOMAS A. DILLON, JR. 


Identical to Exhibit 3 annexed to Affidavit of Thomas 
A. Dillon, Jr. printed herein at pages A56 to A66. 


EXHIBIT 6--AFFIDAVIT OF DEMETRIOS XISTRIS DATED NOVEMBER 
25, 1974 ANNEXED TO AFFIDAVIT OF THOMAS A. 
DILLON, JR. 


Identical to Exhibit 4 annexed to Affidavit of Thomas 
A. Dillon, Jr. printed herein at pages A67 to A69. 
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EXHIBIT 7--LETTER DATED AUGUST 14, 1974 AND TELEX ANNEXED 
TO AFFIDAVIT OF THOMAS A. DILLON, JR. 


FILE COPY 


August 14, 1974 
*BY HAND 
Long, Quinn & McAleer 
375 Park Avenue 
New York, N. Y¥. 


Attention: Mr. J. MAleer 
Gentlemen: 


On behalf of Nereus Shipping, S.A. we would appreciate 
your sending the following telex to Hiceca and provice 
us with a confirmation copy of the outgoing message: 


"WE REPER TO YOUR TELEX DATED AUGUST 9 REGARDING THE 
EREUS/HIDECA COA. 
1. THE WRITTEN RECORD AMONG THE PARTIES, I.E£., 

CEPSA, NERBUS AND HIDECA, IS CONTRARY TO TEE 
DEPENSE ASSERTED BY YOUR LAWYER THAT THE COA IS 
CANCELLED. 

2. THE RECORD IS CLEAR THAT YOUR ATTORNEY SUGGESTED 

THB COA WAS CANCDLLED WHEN IN PACT HE WAS 
UIZCRMED THAT PURTHER PERPORMANCE BY HIDECA WAS NOT 
CONTEMPLATED SINCE NEREUS BAD INVOKED THZ PORTIONS OF 
THE GUARANTY (WHICH PROVIDED FOR CEPSA TO PERFORM THE 
BALANCE OF THE CCA) POLLCWING TH? DE?AULT OF HIDECA. 

3. AT THE PRESENT TIME N3ZREUS IS NEGOTIATIIG WITH 

CEPSA TO FURNISH CEPSA A GUARANTY BECAUSE HIDECA 
HAS ASSERTED TZAT ITD NOT IN EREACH OF CONTRACT. 
HIDECA'S POSITICN AZ A LITIGANT IS UNDERSTANDABLE (TEOUGH 
NCT TENABLE) SINCS ONE PARTY TO A DISPUT LOLS NOT EXPECT 
THE OTHER PARTY TO ADMIT ITS LIABILITY. OTHERWISE THERZ 
WOULD, B2 li0 DISPUTE. HOWEVER, BECAUSE OP THE SPECIAL 
SITUATION TH WHICH TSZ GUARANTOR EAS AN OBLIGATICN TO 
PERZORM THZ BALANCE OF THE COA, NERZUS WANTS IT CLOARLY 
UNDZEASTOOD THAT IT CCNSIDERS HIDECA PULLY LIABLE UNDER 
THE COA ZOR ANY LOSSES OR DAMAGES WHICH NEREUS MAY SUPPER 
UNTIL THE ONTIRZ CONTRACT FAS DEEN PERPCRMED. THEREPCRS 
SHOULD CEPSA NOT PERPCRM THE BALANCE O? THES COA NEREUS 
SHALL HOLD HIDZCA AND CEPSA JOINTLY AND SEVERALLY LIABLZ 
POR TH2Z UNPERPORMED PORTICN OF TSS COA. 


evcefece 


r 
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Long, Quinn & McAleer August 14, 1974 


FILE. COPY 


4. NERSUS REVECTS HIDECA'S CLAIM REGARZDIRG THE 
"SCENIC" WHICH OBVIOUSLY IS AN APTERTHOUGHT TO 
LOND JUSTIVICATICN POR HIDECA'S WRONGPUL BSEACH CO? 
CONTRACT. A CLAIMANT WITH A LEGITIMATE CLALA FOR CVER 
A MILLION DOLLARS WOULD NOT WAIT MORS THAN A Y=AR TO 
ASSERT IT AND THEN CNLY WHEN if IS CN THE SVE OP 
ARBITRATICN POR ITS CyiN BREACH OF CONTRACT. 


5. NSREUS PINDS IT EXTREMELY DIFFICULT TO UNDERSTAND 


THS REASONDG TEAT WOULD IMPEL HIDECA TO SUGGEST 


THAT THZ ACTICN TAX2{N BY NEREUS WAS DICTATED BY ANYTHLG 


BUT THS WRONG?UL BREACH OP CONTRACT BY HIDECA. 


6. RZGARDING HIDECA’S SO-CALLED DAMAGES ARISING FROM 


THS ATTACHMENT CY? HIDECA'S PUNDS DI CASABLANCA, 
.NSREUS REMDNCS HIDECA THAT AN ESCROW AGREEMENT WAS 
CCNCLUDED BY THSIR RESPECTIVE ATTORNEYS TO CAUSE THE 
R2LEASES OF THE PUNDS SUP HIDECA FAILED FV=il GY TAIsS 


RESPECT TO MAXE THE DEPCSIT AS IT RAD PROMISED SO TO DO. 


NEVERTHELESS NERSUS STILL IS WILLING TO RAVE AIDECA 
<POSIT iN ESCRCW PUNDS TO SECURE THE PAYMENT OF AN. 
ARBITRATION AWARD AND CAUSE THE RELEASES CF THE FUNDS LT 
CASABLANCA. 

7.IN ACCORDANCE WITH THE TERMS OP THE COA NEREUS 


HERESY DEMANDS ARSITRATION AND NOMINATZIS MR. LLOYD 
C. NELSON, ORION & GLOBAL CHARTERING, DkC., 29 BRCACAKE, 


NOW YORK, NEW YORK, AS AN ARBITRATOR. PLEASE PROMPTLY 


ADVISE US CP TEE NAME O? THE ARSITRATOR APPOLITED BY YOU 
SO THAT THE TWO 50 CEOSEN MAY SELECT THE PHIRD ARBITRATOR. 


TRITON SHIPPING, Lic. 
ON BEHALP SO? 
NEREUS SHIPPING, S.A. 


Thank you for your cooperation. 
Very truly ycurs, 
TRITON SHIPPING, IX. 


oh behalf of 
BBREUS SHIPPING, S.A. 


WSir 
sata W. Stewart 


* a oe Litres PP eee ee ~ he Licze rect - 7 
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EXHIBIT 8--TELEX DATED AUGUST 2, 1974 ANNEXED TO 
AFFIDAVIT OF THOMAS A. DILLON, JR. 


Identical to Exhibit 5 annexed to Affidavit of 
Thomas A. Dillon, Jr. printed herein at page A70. 


EXHIBIT 9--TELEX DATED AUGUST 9, 1974 ANNEXED TO 
AFFIDAVIT OF THOMAS A. DILLON, JR. 


Identical to Exhibit 6 annexed to Affidavit of 
Thomas A. Dillon, Jr. printed herein at page A7l. 


EXHIBIT 10--TELEX DATED AUGUST 22, 1974 ANNEXED TO 
AFFIDAVIT OF THOMAS A. DILLON, JR. 


Identical to Exhibit 7 annexed to Affidavit of 
Thomas A. Dillon, Jr. printed herein at pages A72 
to A73. ‘ 


EXHIBIT 11--NOTICE OF ARBITRATION (HIDECA TO NEREUS) 
ANNEXED TO AFFIDAVIT OF THOMAS A. DILLON,JJR. 


Identical to Exhibit C annexed to Affidavit of 
Patrick V. Martin printed herein at pages Al7 to Als. 


EXHIBIT 12--TELEX DATED AUGUST 30, 1974 ANNEXED TO 
AFFIDAVIT OF THOMAS A. DILLON, JR. 


Identical to Exhibit 8 annexed to Affidavit of 
Thomas A. Dillon, Jr. printed herein at page A74. 
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REPLY AFFIDAVIT OF DAVID L. MALOOF IN SUPPORT OF MOTION FOR 
PRELIMINARY INJUNCTION AND TEMPORARY RESTRAINING ORDER 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


CS OS SS OCC S © OOO SS SS OO SS O48 SHB BOBS OOOO x 
HIDROCARBUROS Y DERIVADOS, C.A., 

Plaintiff, 75 Civ. 463 (CES) 

- against - REPLY AFFIDAVIT 
IN SUPPOHT OF 

NEREUS SHIPPING, S.A. and PLAINTIFF'S 
COMPANIA ESPANOLA DE PETROLEOS, MOTION FOR A STAY 
S.A.» 

Defendants. 
Seco ees ew cee ee cee ee ooo eee eee eee enne o--F 


STATE OF NEW YORK } 
85. 
COUNTY OF NEW YORK) 


DAVID L. MALOOF, being duly sworn, deposes and says upon 
ww 


information and belief: 

I received the opposing affidavit of Mr. Thomas A. Dillon, Jr. 
at or about 5:00 P.M. on February 19, 1975. 

In his affidavit in opposition to plaintiff's motion for a stay, Mr. 
Dillon attempts to beguile this Court by an ill conceived and partisan 
dissertation of the merits of the various claims which will be the subject 
of arbitration. These comments have no place on this motion; they are 
completely irrelevant. The affidavit of counsel and of Mr. Demetrios 


Xistris, the agent of an agent, do not constitute useful papera on this 


motion, 


a 23% 


ay ; 924A 
CuUGUYLYY c YaUavVeu Le 


+79 


It {g admitted by Mr. Dillon that Hideca and Nereus have claims 
one against the other; that the Hideca arbitration was started first, 
allegedly by Nereus itself; that only the Hideca arbitration can decide 
all the issues, including who fundamentally broke the contract and it will 
also decide Hideca's claims as well as Nereus’ claims. 

Hideca will not go into the merits of the claims on this motion; 
it will suffice if deponent advises this Court that Hideca's claim, based 
upon improper attachment, does not concern the Southern District of New 
York at all. It concerns Nereus’ three abortive orders of attachment, 
secured on July 8, 1974 andon July 11, 1974. Two of ther were served 
on July 10, 1974 and one was served on July 12, 1974. The M/T Majestic 
arrived at Mohamadia, Morocco on July 8th and was discharged on July 
12, 1974. Nereus, therefore, obtained three Court orders to attach 
Hideca's property in order to secure & freight payment which was not yet 
due. 

This illegal ection was the springboard for most of the present 
claims and Nereus’ guilt is demonstrated by its willingness to accept the 
freight money in escrow. And just as the money was to be deposited, 
Nereus withdrew a nominated and accepted ship and refused to supply 
further vessels and unilaterally ended the charter party. all in completely 
bad faith. 


Hideca needn't prove Nereus’ motivation for its unbelievable 
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conduct. That is as inexplicable as Mr. Dillon's implication that Hideca 
is insolvent. This incredible and unsupported statement may be libelous 
and the subject of another claim against Nereus. In the same breath, Mr. 
Dillon states that Hideca promptly paid freight for all the voyages until 
the 17th voyage, which payments total many millions of dollars. 

As for Nereus’ claim that Cepsa is an independent respondent, 
Cepsa will have no duties whatsoever until Nereus proves Hideca and not 
Nereus broke the contract. These alleged breaches ought not be arbitrated 
as Nereus demands, without Hideca being a party to the arbitration. 

Mr. Dillon, in his sworn statement, says that Hideca "did not 
reply to Nereus’ demand and nomination of an arbitrator" (Dillon affidavit, 
page 6) and "disregarded Nereus' demand for arbitration dated August 14, 
1974" (Dillon affidavit, page 9), when he full well knows that Hideca 
appointed Professor Lowenfeld as arbitrator on August 23, 1974 (Dillon 
affidavit, page 9) well within the twenty days allowed in the charter party. 

The relief here sought has not been previously sought by any 
party. The papers show, and I have been told by Mr. Newman, that he 
did not appear on Cepsa's prior motion and that he offered an affidavit at 
the request of the Court. What we seek here is 8 Court Order simply 
setting the preferred Order in which the arbitrations should go forward. 

The important points on Hideca's request for a stay of the Cepsa 
arbitration as a proper exercise of this Court's inherent power is based 


upon: 
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1. The Hideca arbitration was started first, either on 
August 14, 1974 by Nereus’ demand or on August 23, 1974 by Hideca's 
demand. The Cepsa arbitration was started on September 3, 1974. 
2. The Hideca arbitration will decide all the issues, 
including 
a) All defaults by Hideca or Nereus prior 
to notice given to Cepsa, and 
b) Hideca's claims against Nereus. 
3. The stay of the duplicate Cepsa arbitration will lessen 
litigation and avoid Nereus’ attempt to split its one cause of action since 
there will be no need for a further arbitration after the Hideca arbitration; 


there will be only one and not two proceedings. 


4. Staying the Cepsa arbitration pending the Hideca conclusion 
will avoid possible inconsistent awards. 

5. Hideca is not a party to the Cepsa arbitration. To 
determine its alleged default in that arbitration without its presence will 
constitute a lack of due process. 

a) Even though an award against Hideca 
in the Cepsa arbitration will not be 
res judicata against Hideca, under 
the informal rules of evidence in 
arbitration proceedings it can be 


offered. 


6. The stay threatens no prejudice to Nereus since Hideca 
will be able to proceed faster than Hideca since it knows the facts. Hideca 
hereby commits itself to a prompt first hearing. It will not cause any 
untoward delay. 


7. The Court is referred to the cases cited in plaintiff's 


brief, especially the case of Nederlandse Erts -Tanker-Smaatschappij, N.V-.>» 
v. Isbrandtsen Company, Inc. (1964) 339 F.2d 440, cited on page 11 of the 


brief and In the Matter of the Arbitration between Stewart Tenants Corp. * 
and Diesel Construction Company, Inc.. 16 AD 2d 895, cited on page 14 
of the brief. 


FOR THE FOREGOING REASONS, plaintiff respectfully requests 


this Court to exercise ita power in keeping its calendar orderly by staying 
the Cepsa-Nereus arbitration until the Hideca-Nereus arbitration is con- 


cluded. 
/a/ David L. Maloof 


a th ne an ee ae 


DAVID L. MALOOF 
Sworn to before me this 
20th day of February, 1975. 


men CO ELLEN FF. CANTER 
Notary Public Rotary Publir, Svote ef Sew Yor 
fle. 20.45% 679 
; Quolified in te cr ity 
Commission Expires hitch 30, 1976 
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REPLY AFFIDAVIT OF LAWRENCE W. NEWMAN IN SUPPORT OF MOTION 
FOR PRELIMINARY INJUNCTION AND TEMPORARY RESTRAINING ORDER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Lo ee ential anreenmsianeatocie x 
HIDROCARBUROS Y DERIVADOS, C.A., 
Plaintiff, ” 95 Civ. 463 (C.E.S.) 
- against - : 
NEREUS SHIPPING, S.A. and- : 
COMPANIA ESPANOLA DE PETROLEOS, S.A., 
-_Defendants. ; 
on oc npetc nce canna anne a aaa x 
AFFIDAVIT 
Pa ©. pceeeneneh bie aaa an anaeen ae 


In the Matter of the Arbitration 
between HIDROCARBUROS Y DERIVADOS, C.A-, ; 75 Civ. 464 (C.8.8.) 


Petitioner, 


and 


ee 


NEREUS SHIPPING, S.A., 


Respondent. 


LAWRENCE WALKER NEWMAN, being duly sworn, deposes and 
says: 
1. I ama member of the Bar of this Court and of the 
firm of Baker & McKenzie, attorneys, together with Donovan, 


Donovan, Maloof & Walsh, for Hidrocarburos y Derivados, C.A. 


("Hideca") in these matters. I make this affidavit to respond 
to certain statements made by Thomas A. Dillon, Jr., a member of 
the firm representing the respondent herein, in affidavits which 
he has submitted with respect to the motion by Hideca for an 
order staying the arbitration ern Compania Espanola de 
Petroleos, S.A. ("Cepsa") and Nereus Shipping, S.A. ("Nereus") 
and with respect to Hideca's application for the appointment of 
third arbitrator. . 

2. Mr. Dillon purports, in his affidavit regarding the 
appointment of a third arbitrator (styled "Respondent's Affidavit 
in Reply to Petitioner's Affidavit" -- hereinafter referred to as 
"Dillon Arbitrator Affi sit") to set forth the history of the 
seraticastitn hetines Hideca and Nereus and attempts to describe 
the merits of the controversies between them in a way which is 
both inaccurate and incomplete. Much of what Mr. Dillon says in 
the Dillon Arbitrator Affidavit is said again in his “Affidavit 
in Opposition to Plaintiff's Motion for a Preliminary Injunction" 
(hereinafter referred to as "Dillon Opposition Affidavit"). As 
Mr. Maloof on stated sa his Reply Affidavit in Support of Plain- 
Ci tt"s Motion for a en dated February 20, 1975, Hideca does 
not regard it as appropriate to engage, at this time, in a point- by- 
point rebuttal of all the inaccuracies of the description provided 
by Mr. Dillon in his two affidavits of the background and merits of 
the disputes between the parties. Certain comments, however, 
are necessary. 


3. Mr. Dillon, in paragraphs 16 and 17 of the Dillon 


Arbitrator Affidavit, hes provided an inaccurate description of 
the process by which the arbitrator appointed by Hideca, Professor 
Andreas F. Lowenfeld of New York Unitversity Law School and Lloyd 
C. Nelson of Crion and Global: Chartering-Co.,'Inc., 

have considered the appointment of the third arbitrator in the 
Hideca-Nereus arbitration. I have been informed by Professor 
Lowenfeld that his first meeting with Mr. Nelson was for lunch 

on September 30, 1974 and that, at that meeting or shortly there- 
after, the names of potential arbitrators were considered by 

Mr. Nelson and Professor ‘Lowenfeld. Professor Lowenfeld suggested 
Judge Samuel C. Coleman, a former judge of the Civil Court in the 
City of New York, and formerly with a maritime law firm (referred 
to in Professor Lowenfeld's letter which is part of Exhibit 5 to 
the Dillon Arbitrator Affidavit), and Mr. Nelson suggested as the 
third arbitrator Professor Joseph C. Sweeney of Fordham Law School 
and former Judge Lawrence E. Walsh, now a partner of the firm of 
Davis, Polk and Wardwell. Subsequently, Mr. Nelson and Professor 
Lowenfeld agreed on Judge Walsh, whom Professor Lowenfeld telephoned 
in or about late November 1974 to ascertain his willingness to 
serve as the third arbitrator. Unfortunately, as this Court 

has been previously informed, Judge Walsh was unable to serve. 

4. Regarding the possible. appointment: of Professor E 
Sweeney, I have been> informed today by Professor_Lowenfeld ‘that’, ‘on 
February. 6& 1975, Mr.- Nelson‘ and Professor’ Lowenfeld, after having 
considered and discussed other possible third arbitrators, returned 


to the possibility of Professor Sweeney, and agreed that Professor 
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Lowenfeld would inquire of Professor Nicholas Healy of the New 
vork’ University Law School, a former partner of Raymond Burke, Sr. 
of the firm now representing Nereus, and the ‘sseieade Stee Mr. Nelson's 
company, Orion and Global Chattering Co., Inc., as to the service 
by Professor Sweeney as th. third arbitrator. Professor Lowenfeld 
6poke to Professor Healy on February 6, 1975 and was told by 
Professor Healy that, although he did not'-know Sweeney well,’he 
understood that Sweeney had a good reputation. “@n<February. 7, 1975, 
however, Professor Healy telephoned Professor Lowenfeld .and said 
that Raymond Burke, Jr. had studied at Fordham Law School, where’ 
he had probably been a student of Professor Sweeney's, and he > 
thought that it was worthwhile pointing out this fact before a 
fecision was made as to the appointment of Professor Sweeney as 


the third arbitrator. 


5. Mr. Dillon, in paragraph 16 of the Dillon Arbitrator 
Affidavit, endeavors to create the impression that Mr. Burke, Jr. 
has had little or no contact with this case. I know that, in 
July of 1974, I spoke on several occasions on the telephone with 
Mr. Burke, Jr., having done so at the suggestion and request of 
Mr. Burke, Sr., who referred me to no one in his firm other than 
Mr. Burke, Jr. Moreover, the court will observe the extent of 
Mr. Burke's involvement in this matter in the affidavit sworn to 
on July 26, 1974 by Raymond J. Burke, Jr. in support of plaintiff's 
application for an order of attachment in the action brought by 


Nereus against Hideca under Cocket number 74 Civil 3235 (Mr. Burke 


Jr.'s affidavit is included in the papers which make up Exhibit 
5 to the Dillon Opposition Affidavit 

6. -I have been further informed by Professor Lowenfeld 
that, on February 14; 1975; "he réported to Mr. Nelson his 
conversation with Professor Healy about Professor Sweeney. In 
that conversation Professor Lowenfeld told Mr. Nelson that, in 
view of the information received from Professor Healy, it would 
be better to look elsewhere for a third arbitrator. Mr. Nelson 
apparently accepted this conclusion. In the same conversation 
on February 14, 1975, Professor Lowenfeld told Mr. Nelson that 
a colleague of Professor Lowenfeld's, Professor Howard Kalodner, 
had suggested that he might ask his father, wh. was formerly the 
Chief Judge of the United States Court of Appeals for the Third 
Circuit, who among the retired judges of that court iar fami liar- 
ity with maritime cases. Professor Lowenfeld further told 
Mr. Nelson that Professor Kalodner had spoken to his father, 
who had reported that the maritime expert in the Third Circuit 
for many years was Judge Albert B. ‘Maris. first as a District 
Judge and then as a Court of Appeals Judge. As Professor 
Lowenfeld told Mr. Nelson, Professor Kalodner said that he had 
been informed that Judge iMaris. had, from time to time, abted 
as an arbitrator in maritime disputes. Professor Lowenfeld then 
suggested to Mr. Nelson that Judge ‘Maris be considered as the 
third arbitrator. Mr. Nelson replied that he did not.know Judge 
Maris and would inquire about him and call back. 


7. ProZessor Lowenfeld has informed me that he called 
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Mr. Nelson again today and was told by Mr. Nelson that he was 
heavily involved in a problem for his firm and had not been able 
to obtain information about Judge Maris. Mr. Nelson said that 
he would try to call back about Judge Maris, and further stated 
that he expected to be out of town until March 10, 1975. 

8. Although virteally all of the persons suggested by 
Professor Lowenfeld as the third arbitrator hive had, or are likely 
to have had, experience in maritime matters, Mr. Dillon apparently 
adopts the statements made by Mr. Nelson in his letter of 
January 29, 1975 (part of Exhibit 5 to the Dillon Arbitrator 
Affidavit) that the third arbitrator should be a person from the 
list ‘submitted by Mr. Nelson of "experienced maritime arbitrators.” 
The dieputes between the parties involve not technical maritime 
questions but almost exclusively questions of contract law, as 
ati as, with respect to one of Hideca's major claims, matters 
at siweneen law concerning the illegal attachment action 
commenced by Nereus in Moroeco in July of 1974. The references 
in Paragraph 18 of Mr. villon's Arbitrator Affidavit to such 
matters as war risk premiums and demurrage are obviqusly made 
with the emphasis given them to create the impression that the 
questions to be decided by the arbitrators are of a technical 
mature. In reality, the war risk premiums and demurrage aspects 
of this case constitute considerably less than ten percent of the 
amount of money in issue, since each side is claiming against 


the other some three to four million dollars in damages and the 


items referred to by Mr. Dillon probably amount to around $400,000. 
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9. Perhaps the most significant omission from the 
Dillon Arbitrator Affidavit is the failure of Mr. Dillon to 
mention the fact that Professor Lowenfeld and Mr. Nelson reached 
agreement on a third arbitrator, Judge Lawrence E. Walsh, who is, 
indeed, a distinguished attorney, and who has a background similar 
to those of the persons characterized by Mr. Dillon (in paragraph 
1$ of his Arbitrator Affidavit) as "...outside the field of 
shipping, commercial charter disputes, and maritime practice." 
If Nereus accepted former Judge Walsh as a third arbitrator, it 
seems curious indeed that the other illustrious jurists and 
members of the Bar suggested by Hideca are not acceptable to 
it. Hideca's position is that maritime and admiralty experience 
is a desirable quality for the third arbitrator to have, but 
that knowledge of maritime questions alone seems inappropriate 
for a case of the complexity and significance of the present one. 
10. Among the erroneous factual assertions contained in 
the Dillon Opposition Affidavit are certain of those set forth in 
paragraphs 10 through 12 of that affidavit. According to paragraph 
10, Hideca defaulted in the payment of freight and demurrage for 
the 17th voyage, that of the Majestic; which was completed on 
July 12, 1974. Payment of these amounts was, according to the 
charter party, to be paid “upon delivery of cargo at destination.” 
From investigations made by this firm in Morocco, we have learned 
that, Monday, July 2, 1974, Nereus obtained orders tree s court 
in Casablanca for the at.achment of the proceeds to be received 


by Hideca from a delivery of the Majestic's cargo of crude oil. 


qe f° 
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We have further learned that or Wednesday, July 10, 1974, this 
order was served on the would-be garnishees: in Morocco. As 

Mr. Dillon admits (paragraph 9 of "ili on Opposition Affidavit), 
discharge of the cargo of the Majestic was not completed until 
Friday, July 12, 1974 -- a full working week after ii obtaining 
by Nereus of the orders for the attachmerit, which orders were 
obtained on the basis of an alleged default by Hideca in payment 
of freight which was not yet due. 

ll. The bad faith shown by Nereus in acting in the 
fashion described above is made even more manifest when one 
realizes, as was admitted to me by representatives of Nereus in 
London during the week of July 15, 1974, th. t in order to obtain 
the ordersof attachment, it was necessary for invoices reflecting 
the amounts. allegedly owed by Hideca to be shipped by air freight 
from London to Morocco. Thus, the preparation for the obtaining 
of the Moroccan orders of attachment clearly must have begun on 
or about Wednesday, July 3, 1974, when Nereus agreed to permit a 
waiver of the: trading limits under the charter party so as to 
permit the Majestic to deliver its cargo in Morocco in return for 
payment of a higher world scale rate. Previously, Hideca had 
been planning to deliver the cargo at Tenerife within the 


trading limits. Apparently Nereus made this agreement permitting 


‘discharge in Morocco virtually at the same time as it was 


obtaining the services of a lawyer in Casablanca and beginning 


its preparations for the attachment, which was based on monies to 


be owed about ten days thereafter. 
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12. On Saturday, July 13, 1974, while in Cairo, Egypt, 
I learned that Nereus had obtained an order of attachment with 
respect to the monies owed for the cargo of the Majestic. I 
immediately went to London, arriving on the morning of Monday, 
July 15, 1974. Thereafter, through the rest of the week, I 
had discussions with representatives of Nereus at the office of 
C. M. Lemos & Co. on Fenchurch Street in London. Pursuant to 
those discussions, and to discussions which I had over the 
telephone with Raymend Burke, Sr., the lawyer then and nor for 
Nereus, it was agreed that an escrow account would be setahyiahed 
by Hideca covering the amount of the freight due for the l17t: 
voyage under the contract of affreightment and the sums allegedly 
due for demurrage and related matters with respect to other 
voyages. In return for eke. entailateheans of the escrow account 
by Hideca, Nereus was to agree to release the $1,500,009.00 then 
thought to be attached in Casablanca -- such amount being 
considerably in excess of the amounts claimed to be owed aes 
Nereus. 

13. On July 16, 1974, I was provided with a set of 
documents relating to the demurrage and other claims after I 
explained to the Lemos people that Hideca had never received 
this documentation at its offices in Caracas and that thus shad 
no basis for paying the claims. 

14. On Friday, July 19, 1974, Hideca made arrangements 
with its bank for the transfer of a total of $1,236,846.23, 


which sum was .to be placed in the escrow account. 
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15. -I returned.to New York thereafter, and during 
the week of July 22, 1974 continued making the arrangements for 
the establishment of the escrow account and the drafting of the 
escrow documents. Before the agreement could be signed and the 
money transfer couid be effected, Nereus, on Wednesday, July 24, 
1974 notified Cepsa that it was. invoking its alleged rights 
under the Cepsa guarantee and that it was no longer regarding 
Hideca as responsible under the contract of affreightment. See 
exhibit 4 to Dillon Opposition Affidavit, the telex of July 
24, 1974 from Nereus's agents in which it was stated, “owner 
hereby gives Cepsa notice under said letter of guarantee that 
Hideca is in default under the charter party and calls upon 
Cepsa to perform the balance of the charter party...” } 

46. On the following day, July 25, 1974, I had a 
telephone conversation with Raymond S3urke, Jr. in which he 
confirmed what I had heard that Nereus had in fact invoked the 
Cepsa guarantee and was, therefore, no longer looking to 


Hideca for performance of its obligations under the contract of 


affreightment. Thus, before -he escrow agreement -- which had 


been discussed and arrangements for which had been virtually 
completed -- could be put inte effect Nereus again precipitously 
acted, again in bad faith. It seems clear that Nereus, even while 
discussing the establishment of the escrow arrangement at the 


same time was planning to invoke the Cepsa guarantee in addition, 


Nereus was apprently planning to bring an action against Hideca 


in this Court, for a complaint was filed and the order of 
attachment obtained by Nereus inthe Court on Friday, July 26, 1974. 
It is apparent that a decision had to be made and preparations 
undertaken several days in advance of that date for such actions 
to have been taken. by Nereus. 


Dated: New York, New York 
February 20, 1975 


, or d/, Ns 
eo a 
; LAWRENCE WALKER NEWMAN 


Sworn to before me this 


Zod day of 


e 1975 


Notary Public 


MICH~CL BURNOWS 
Notary Public, State of New York 
Qualifi ak 314601292 
alifled In New York County 
Commission Expires March 30, 1978 
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REPLY AFFIDAVIT OF THOMAS A. DILLON, JR. IN 
OPPOSITION TO MOTION FOR PRELIMINARY INJUNCTION 
AND TEMPORARY RESTRAINING ORDER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Se a Saal’ ain OR ae RR le a a) a ae a RR RR Ra DE ER - A 
HIDROCARBUROS Y DERIVADOS, C.A., 
Plaintiff, 75 Civ. 463 (CES) 
-against- REPLY AFFIDAVIT IN 
OPPOSITION TO PLAIN- 
NEREUS SHIPPING, S.A. and TIFF'S MOTION FOR A 
COMPANIA ESPANOLA DE PETROLEOS, S.A., PRELIMINARY IN- 
JUNCTION 
Defendants. 
| 
ae ae. atc es alk Sie a a ein. ae. a Tie a Say — Sa SUR Se -x 


THOMAS A. DILLCN, JR., being duly sworn, deposes and 
says: 

1. I am an attorney duly admitted to practice before 
this Honorable Court and a member of the firm of Burke & Parsons, 
attorneys for the Defendant NEREUS SHIPPING, S.A. ("Nereus") 
and am familiar with all proceedings heretofore had herein. 

2. This affidavit is submitted in reply to the 
affidavits submitted by Petitioner to the Court at the hearing 
on February 21, 1975 and served on Nereus at said hearing. 

3. Annexed hereto and made a part hereof as Exhibit 
A is a copy of Invoice No. 254 together with the laytime state- 
ment for demurrage on Voyage No. 14 in the amount of $68,529.18. 
Invoice No. 254 was dated February 12, 1974 and was forwarded 
to Hideca c/o Messrs. Long Quinn & McAleer, the chartering 


brokers, who have advised that they promptly forwarded it to 


Hideca. 
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4. On March 8, 1974, Triton Shipping, Inc., Nereus' 


New York agent sent the following telex to Hideca: 


"ATTN: SENORS R. TUDELA/L. WOLFF 

OWNERS ANXIOUSLY AWAITING YOUR CABLE REMITTANCE OF PREVIOUSLY 
MENTIONED OUTSTANDINGS OF DLRS 74,999.55 X FURTHERMORE THE 
FOLLOWING INVOICES WHICH WERE AIRMAILED TO YOUR OFFICE ON 13 
FEB. ARE LIKEWISE DUE FOR SETTLEMENT: 

INV 254/74 S,T. MAJESTIC DEMURRAGE DLRS 68,529.17 

INV 265/74 S.T. MAJESTIC WAR RISK DLRS 15,000.00 


LTOTAL DLRS 3,529.18 


TRITON SHIPPING INC 
‘AS AGENTS ONLY 


The telex further asked Hideca "HOW RECVD PLS" and Hideca 
answered back on the telex "WELL TKS". A copy of the telex 
dated March 8, 1974 is annexed hereto and made a part hereof 
as Exhibit B. 

5. On March 22, 1974, the chartering brokers, 
whose telex identification is "LONGTANKER" sent a telex to 
Hideca, a copy of which is annexed hereto and made a part 
hereof as Exhibit C, stating as follows: 

"23281 HIDECA 
LONGTANKER NYK MARCH 22/74 
NEREUS IS LOOKING FORWARD TO YOUR PROMPT REMITTANCE OF THE 


MAJOR PART AS PER OUR TELECON OF 


158,528.73 MADE UP OF 
68,529.18 MAJESTIC DEMURRAGE 
15,000.00 WAR RISK INSURANCE 


74,999.55 DEMURRAGES" 
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6. On April 8, 1974, Hideca replied to the chartering 
brokers as follows: 

"PROCEEDING REMITTANCE VARIOUS NEREUS/CHARGES FOR 

DEMURRAGE, ETC. GOING BACK ON FEW PENDING ITEMS 

SOONEST OUR MARINE DF°T COMPILES INF. AND REPORTS" 
Hideca's reply was forwarded by telex by the chartering brokers 


to Nereus' New York agent and a copy of said telex is annexed 


hereto and made a part hereof as Exhibit D. 


7. Despite the foregoing, Nereus' claims for 
additional War Risk Insurance premiums of $15000.00 and 
demurrage of $68,529.18 for the S.T. MAJESTIC for Voyage No. 
14, which was completed on February 7, 1974 have never been 
paid. The Reply Affidavits of Hideca's attorneys stated as 
follows: 

1) The Reply Affidavit of Mr. Maloof in 75 Civ. 464 

on page 2: 

"The reason that the demurrage claims were not paid 

are because Hideca never received the underlying 

papers, and therefore had no basis upon which to make 
the payments. These papers were finally hand deliverec 
on July 16, 1974. These claims will probably not be 
the subject of arbitration if the papers support them." 

2) The Affidavit of “ic. Newman dated February 20, 

1975: 

"13. On July 16, 1974, I was provided with a 

set of documents relating to the demurrage and other 

claims after I explained to the Lemos people that 

Hideca had never received this documentation at its 

offices in Caracas and that thus had no basis for 

paying the claims." 

8. Invoice No. 641 dated April 30, 1974 covering 


demurrage of $143,797.20 with supports was sent to Hideca on 
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or about that date, and Invoice No. 683 dated May 16, 1974 
covering demurrage of $143,355.47 with supports was sent to 
Hideca on or about that date. Copies of the aforesaid invoices 
and supports are annexed hereto and made a part hereof as 
Exhibics E and F respectively. 

9, On May 20, 1974, Nereus' New York agent sent a 
telex to Hideca (receipt of which was acknowledged therein), 
a copy of which is annexed hereto and made a part hereof as 
Exhibit G, stating as follows: 

"GA 
HIDECA 
CARACAS 


OWNERS URGENTLY REQUEST IMMEDIATE PAYMENT OF THE BELOW LISTED 
OUTSTANDINGS: 


VESSEL LIFT NBR INV DESCRIPTION AMOUNT 
POETIC 13 416/11-3-74 PORT CHGS DLRS 344.74 
MAJESTIC 14 254/12-2/74 DEMURRAGE " 68,529.18 
MAJESTIC 14 263/13-2-74 WAR RISK ° 15,000.00 
TROPIC 15 683/6-5-74 DEMURRAGE " 143,355.47 
MAJESTIC 16 641/30-4-74 DEMURRAGE " 143,797.20 
MAJESTIC 16 728/16-5-74 INTEREST ° 3,930.92 
TOTAL DLRS 374,957.51 


IF IMMEDIATE SETTLEMENT IS NOT PRACTICAL, OWNERS WOULD 
APPRECIATE A FURTHER ADVANCE OF DLRS 275,000.00 PENDING YOUR 
FINALIZATION OF THESE ACCOUNTS 
TRISHORE 
z 
23280 HIDECA 
292320 PRt UR. «4s 3 3” 
p002.4" 
10. In view of the fact that Hideca was in default 
in the payment of the demurrage, port charges and additional 
War Risk Insurance premiums, Nereus was justifiably concerned 


about the payment of freight and demurrage for the seventeenth 
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voyage. Since the Charter contained an express clause granting 


Nereus a lien on cargo for "freight, deadfreight, demurrage 
and costs" (Clause 21 of Part II of the Charter and under 
American law a lien on freight is a possessory lien, it was 
proper and prudent for Nereus to make arrangements at the 
discharging port to assert the lien, if necessary. In fact, 


Hideca did not pay the freight and demurrage for the last | 


or seventeenth voyage but Nereus did not succeed in liening 
the cargo or in obtaining security at the discharge port or 


by escrow in New York. 


} 


nee, fled, 


Thomas A. Dillon, Jr. 


Sworn to before me this 


© POR? 197 
iy 7 Ba. V 
SEPT? LESTER PARSO 
Notery Public, “tate ~f Now Yk 
No. 23-292£775 
Qualified in New Yor’ “cunty _ 


Commissicn £~pires Marc.: s., 197 5 
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EXHIBIT A--INVOICE NO. 254 ANNEXED TO REPLY 
AFFIDAVIT OF THOMAS A. DILLON, JR. 


ee DEBIT k . 
si 92 FENCHURCH STREET 
Telegraphic Address \ 
Inland “TRISTAR, TELEX, LONDON.” LONDON EC3M 4EB 
Forelgn  ““TRISTAR, LONDON. EC3M 4EB ; 


Telephone: 01-480 7971 (10 Lines) 
12th February, 1974.p9xx 


INVOICE NO, 254/74 


(0ESSRS. HIDROCARBUROS Y. DERIVADOS C.A. 
“C/O: MESSRS. LONG QUIN & MCALLER,. 


Dr. to 


C. M. LEMOS CA, Lee. 


As agents only for owners 


VAT. Reg. No. 243 1211 17 


8.t. “MAJESTIC® C/P 27.1.71 No. 


Demurrage earned by subject 
vessel at Loading & Discharging 
Ports, as per attached Laytime 
Statement. 


6 Days 6 Hours 10 Minutes or 

(6.256944 days) at w.s.130 = 

= $10,952.50 s $ 68,529.18 
FLEASE REMIT TO: 

FIRST NATIONAL CITY BANK, 


336 Strand, London, W.C.2. 


FOR ACCOUNT OF : 
NEREUS SHIPPING S.A. 


Account No. 902-40=3, . 
AE/gnk 
HURC TREET, LONDON € M 4&8 


REGISTERED IN ENGLAND: No. 416059, REGISTERCD OFFICE: 82. oe 


A 


RAS TANURA (LOADING PORT) 


VESSEL ARRIVED 
N/R TENDERED 
VESSEL BERTHED 
COMMENCED LOADING 
COMPLETED LOADING 
HOSES DISCONNECTED 
LAYTIME COMMENCED 


m~ ¢ 
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MAJESTIC._CZP__27.3:1971.2 


29.12.73. 1030-2400 
30.12.73. 0000-2 400 
31.12.73. 0000-2400 
1.1.74. o000-1925 
1.1.74. 1925-2150 
1.1.74. 2150-2400 
2.1.74. 0000-0210 
2.1.74. 0210-1605 


LAYTIME USED AT RAS TANURA 


VESSEL ARRIVID 
COMMENCED LIGHTERING 
COMPLETED DISCHARGING . 
HOSES DISCONNECTED 
LAYTIME COMMENCED 


1.2.74. 2326-2400 
2.2.74. 0000-2 400 
3.2.74. 0000-2 400 
4.2.74. 0000-2 400 
5.2.74. 0000-2400 
6.2.74. 0000-2409 
7.2.74. OQ000-0640 


IAYTIXZ USED TO DISCHARGE 
LAYTLME USZD TO LOAD 
TOTAL TIME USED 

TOTAL TIME ALLOWED 

TIME LOST 


DEMURRAGE: 6D, 6H, 10M. 


AE/Md. 
12.2.74. 


LAYTIME ALLOWED TO LOAD/PISCEARGE 72 ERS. 


0430 
0430 
2150 
0315 
1540 
1605 
1030 


2320 
0400 
0545 
0640 
2320 


29.12.73. 
29.12.73. 
1.1.74. 
2.1.74. 
2.1.74. 
2.1.74. 
29.12.73. 


H. MM, 


13. 30 


rz 
24 
19 
2 

+3 


13 


co 
0O 
25 


55 


34 50 


et 


1.2.74. 
2.2.74. 
7.2.74. 
7.2.74. 
1.2.74. 
H. AM. 
“OS 40 
24 00 
24 00 
24 00 
24 00 
24 ©O0 
o6 40 
127 (20 
94 50 
222 10 
72. 09 
150 10 


or (6.256944 DAYS) | 
at W.5. 130 $ 10.952.50 = $ 68,529.18 


\ 


BERTH INC 
DEBALIASTING 
DEBALLASTING 


VESSEL ON 
DEMURRAGE 


CABO SAN ANTONIO/RECALDA/LA PIATA (DISCHARGING PORTS) 
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EXHIBIT B--TELEX DATED MARCH 8, 1974 ANNEXED TO REPLY 
AFFIDAVIT OF THOMAS A. DILLON, JR. 


ZIOLD HESECA L/ 


GA 


RCA C3004 1455 cs 


C. 


ATTN: SENORS R, TUDELA/L, WOLFF 


CWHERS ANXIOCUSLY AWAITING YOUR CABLE REMITTAKCE CF PREVIOUSLY 


HENTIONED CUTSTANDINGS CF DLRS 74,999.55 X FURTMERMCRE THE FOLLOWING 


INVOICES WHICH WERE AIRMAILED TO YOUR GFFICE ON 13 FEB, ARE 


LIKEWISE DUE FOR SETTLEMENTS 


thY 
INV 


HOW 


4/7 ST, MAJESTIC DEMURRAGE DLRS 63,529.17 
5/74 S.T. MAJESTIC WAR RISK DLKS 15,508.99 


LTOTAL DLRS 83,529.15 


TRITON SHIPPIRG INC 
AS AGEKTS OKLY 


RECVD PLS 


WELL TKS 

£325 HIDCCA 

232349 TRI URL acco e™ 
0002.4 


LA 
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EXHIBIT C--TELEX DATED MARCH 22, 1974 ANNEXED TO REPLY 
AFFIDAVIT OF THOMAS A. DILLON, JR. 


: es a 
. e \ ‘ 
‘ MAP 2 '‘/ 197. } 
—_-" 
er pes 
9 CS. we 
oo — 
‘i a i ee: 
tT Ss ee 'se- pee ° 
iP. os 
* . 
620397 §.7B MIS S25 251+ aie a —— 
ho Fis LPR-? f 
* ‘ 2 em oo : 
isto aT CHW | | 
Bayo} <A55¢, ovens eae Se | 
' ’ y Pas beets 
ay Pe EA eT ay eS te 8 CMI dd S30MET 2EKMIYTAXR CF T \ 4 
in ; ” o< oa ae. 
EE ————E as ** > 
e * + - Tee 
NY Vi pe EE sea ea 
’ PSU fo “i yh SO 
~ ' 2? Sead. SGZ5 
gavw 4 “ “ 
as ” 
A ae 
a 
> 
we s o 
° a ia! 
’ . se 
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EXHIBIT D--TELEX DATED APRIL 8, 1974 ANNEXED TO REPLY 
AFFIDAVIT OF THOMAS A. DILLON, JR. 


TRITON SHIPPING INC ie > 
p+ we 
LOWG TANK SYX- 
{o> re 
+*, “=e r 2 ’ j 
LONG TAUKR NYK Nic 


OS APRIL 1974 

BIT FRANK BRADLEY 

QUCTE 

PROCEEDING REMITTANCE VARTOUS NEREUS\ CHA2SES FOR OFAURRASS, 
ETCe SO0INC SACK CN FRY PENDING LINES SCONZST GUR MARINE DEPT 
COMPILES INF. ARD REPORTS 

UNQUOTE 


VAN 4 
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EXHIBIT E--INVOICE NO. 641 ANNEXED TO REPLY 
AFFIDAVIT OF THOMAS A. DILLON, JR. 


Be SEs | ; DEBIT | 
iF ak ard 92 FENCHURCH STREET 
Telegraphic Address 

Inland “TRISTAR, TELEX, LONDON.” LONDON EC3M 4EB 

Foreign “TRISTAR, LONDON. EC3M 4EB 

Telephone: 01-480 7971 (10 Lines) 
307H APRIL 197 4 
INVOICE NO. 641/74 

Voy .6L 


Assis. HILROCARBUROS Y DERIVADOS C.A. HIDEACA) 
G/,0q MESSRS. LONG, QUINN & MACALEER. INC. 


C. M. LEMOS & CO., LIMITED. 


ee 


Sst. "MAJESTIC - CP 27 Pe are 8 
Lifting No. 16, 


Demurrage earned by subject 

vessel at isoading & Discharging 1 
ports, as per attached Laytire 
statement. | 


13Days O3iirs O6Mins or (13.129167 
days) ~ WS 130 $10,952.50 oF $ 143,737420. 


PLEASE RUMIT TO: 


FIRST NATIONAL CITY BANK | 
336, Strand, London, W.C.2. 


FOR ACCOULT OF : 


NEREUS SHIPPING S.A. 
Account No. 902-40-3. 


AE/1lak 
AEGISTERZO IN ENGLAND. No. 416050, 11. GINTERED OFFICE: 92. FR VRCH REET, LONDON ECDM 4E8 


ibit BE Annexed to Repl 


Bot 


IE STATEMEN 
LAYTIME ALLOWED TO LOAD/DISCHARGE 72 HOURS, 
RAS TANURA (LOADIN OR 


VESSEL ARRIVED 14.30 8.3.74 
N/R TENDERED 14.30 Sakges.. 
VESSEL BERTHED 12.15 9.3.74 
COMMENCED LOADING 19.05 . 
COMPLETED LOADING 11.05 10.3.74 
HOSES DISCONNECTED 12.15 " 
CABO SAN ANTONIO/LA PLATA (DISCHARGING POR 
VESSEL ARRIVED 17.00. 10.4.74 
LIGHTERSHIP ALONGSIDE 18.30 " 
COMPLETED DISCHARGING 08.00 25.4.74 
LAYTIME COMMENCED 18.30 10.4.74 
H, M, 
8.3.74 20.30=24.00 03 3 
9.3.74 00.00~10.06 1o 06 
10.06-12.15 - - BERTHING 
12.15=-24.00 1l 45 
10.3.74 .00-12.15 12 15 
10.4.74 18.30-24.00 05 30 
1lth-24th.4.74 00.00-24.00 336 fore) 
25.4.74 00.00-08.00 08 (exe) 
TOTAL TIME USED in 387 06 
TOTAL TIME ALLGVED _ > SM al Sl 
TOTAL TIME LOST i- . es 06 


Demurrage 13 Days 03 Hours 06 Minutes or (13,129167 days) 
at WS130 $10,952.50 = $143,797.20 


edl. 
30.4.74 
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Form 62. -8 


E.W. SAYBOLT & CD., S.A, PAS TAMURA, SAUDI ARABIA 


Jos. H. McCaet. Jn. Presiomnt MARCH 10, 1974 
APPROVEO AND LICENSED BY THE NEW YORK PROOUCE EXCHANGE 
INSPECTORS OF PETROLEUM M/T "MAJESTIC" ORDER NO: 15867 --21/F3 
TANK HISTORY’: Last Cargo_CRUDE Second Last Cargo. CRUDE ____, Third Last Cargo . CRUDE ___. 
VESSEL'S TANKS THIS 1S TO AOVISE THAT WE Have ON THE ABOVE OATE COMPI £€O WITH FOUR CANTER ANDO VISVL4AELLY IMBFECTED THE TANS Of VIN 4B890VE wr sece 
ANO AY THAT TIME FOUNO SAID TANKS §TO BE. KIZZT_B) IN OUR OFPINICN, FROM SICH VISIAL INSHECTION AND FRM INFOMMATICON ADS SHATED ABOVE SULSTANTIO. WY 


CLEAN FDR RECEIPT OF OFSICNATED CAPGO VALVES FOR LOADING OR UNLOADING VESSELS REMAIN THE RESPON -SIBVILITY OF AND ARE BET BY THE VESSELS FERN mEL 
ANO BAYBOLT CAM ASSUME NO RESPONSIBILITY FOR SAME 


Shore Lines Before Loading FULL ARRIVAL-Dratt-Fwd. at oo" _ Aft 26! nor 

Shore Lines After Locding FULL BAILING-Drat:-Fwd. 03 Ait 43* Ud® 

Shore Line Valves Set by Representative of Supplier PIPELINE FULL BEFORE ADD AFTER LOADING 

oe A —— ——_ a —————__- 4 
\ RRIVED $ MARCH ’ 

3ERTHED 9 MARCH 

START BALLAST 9 MARCH 

“INISH BALLAST 9 MARCH N 
INSPECTED 9 MARCH pA VALVES CLOSED AND SEALED PRIOR TO 


STANT CARGO MARCH v LOADING 


fINISH CARGO 


=) 
ow 


ne commooity 
s 


Saale MMe He oat 


ARABIAN LIGHT" sate FOUND} 


! 
° 
3 TEP. |107°F | 
A 
5 
DUCT i | 
‘ ® ° i 
e 
VESSEL ARRUJED WITH 839 RARRELS SLOPS/IN NO.| 5 CENTER TAUK. | 
THIS AMOUNT) DEDUCTED FRO, SHIP'S FIGU iP | 
| 
QUANTITY OF :} = TION CHARTS: 471, 158 WET BARRYLS i 
= SSS : peers Ses oa ee 
( * a =A > 
| <i> 
M 3 * manecns 
cet oF paaese aste 


_ BP 
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= « ' - bd « QV . 4 ‘ 
z ma =“ re ; 
ad # ¢ "aimee - . — 
3 “ Per. > ‘> 4 7 
“ ‘ * - 3 
oo. S$. oe "s+ . 
ra ‘ - us ok wad — M% wie ae 
. ‘ 


aa od ‘oe : - j - 
KER TIME REPORT. aman avcricat on conmanyy: 2 [PORT =O Ste 
tc CHANRAM, SAUDI ARABIA ae ° RAS TANURA, SAUDI ARADIA 


amco 477 (ae | eS 


a De ee ge ee, “wwt BS, fa * [isecei/ee nee 


== : we oe oe 


s > Y Cc ‘ 
Farvemerry 3 : ad = $$$ 
- GMT plus é 127% Pe 
eT CT) aa “5 indy tan eee et “TIME” STATEMENT teat ; 
MO ha’ dy 22% eS 
ETA NOTICE - at a : 
: NOTICE OF, READINESS TENDERED * > KS 
." _AuL F FAST IN BERTH ee (re aes 4 : 
' ot wea! on Re ae Oh . 4 : 
. POCTOR ON BOARD *s 
QUARANTINE FLAG DO 1 ne : 
BALLAST STARTED ee 7 “1 ‘ 
BALLAST Lee aceed Er Peck See The mee Pas 
CARGO’ STARTED eh ae? *¢ i 
: CARGO HOSE OFF Pt : 
WESSEL < ae Hof gt pp ae 
“Ae “REASONS FOR DELAY: - CHECK ? * OTHER: igor tee a Fen 
. “Cassie Benth/Blonder/Corge ° oh Aa phostes given ‘written eotiee ral ities : ys aed te 
. ier oa 8 (Circle Proper couse} iy ¥ Pa eg * to locd ct rotes prescrited in feading 2 st 
* y ae Saat peg em tar ih “++ notice fo Mester (Attoch copy) .,. ~.7-- 
~* - (Pen Glsture 7+. te bar ~ eet -' (7) Master given protest for esficicacy in ee ee ; 
ee, +4 : $ aS. vessel equipment including cargo hand- - an 
: -O bivniiess or hischanice! Foilure of 7 +e. ee tht Jods yee eas . cays? - > 
hele 3 oo Argnece Focilitics res regck mr ~—) Moster given potas fez ie te sis ies , 
Se. 2; ; i “Se eee" (if loading holt A gg Item_- of “5 
Sead ze Bynkering not concurrent with’ cargo ‘3 Meets D.. Setcetien by saberer) oe te 
gine : : , Jeading due vessel foult. Mfg eer os £m | Hesse? grived ob sith perl cargo ‘gourd * ae 
vk “4 ee of, - -.e s wey eae - “eas > 


cannes be: dan oor mS * ts , 
_Pronecttins) Zeon estore sepa ni a‘ font RES ASF to a ZZ I¢ = zd osha 
ve 2 gen ee ee a ge a eee 
reich ey boat OO ct EPO 
aS oes tw Oe = : 


sD hyabible fon0hy’ tea Fee E 5 Pita! iene ta -8 Te Heer. -F 
®) he Weg Zn Le 2 Kiera. we Se = nef Fe 5 7 5 aw Riaaer 


2) Aa ooo Siig heat fort 50. Fale: ae 42 Pst 70 


re oe ie ~ 

: Pos" ARABIAN AMERICAN OIL” COMPANY 
s- ata . es 

ae < f3 ari aa 

; : 4 * +; - 

| : 3 re Bry aes 
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os femnovia. | x ‘: 


Port of CAPS JP? He - 


ini 


DiAR SIRS, 3 ne 
NOTICKE OF REDINESS 

I HERWBY TENDIR YOU THE S.T. "MAJESTIC " ,aT / Zoo HOUPS LOCAL 

TIME APRIL /(’ 1974 AS BEING READY IN ALL RISPHCTS TO CO:MENCE 

DISCHARGING OF HER CARGO, 

LAY HOURS SHALL COMMNCE UPON EXPIRATION CF SIX (6) HOURS AFTIR 

ROCEIPT OF THIS NOTICE OR. UPON COMimNCHMENT OF DISCHARGING \WHITS- 


~ 


EVER OCOOUR FIRST. 


K. A. SARDINIS- M a ster 
RECELVED IN ACCORDHICS WITH THE TuRMS OF THE 
CHART2D PANTY. 
DATE. 2.7 yh Mb fy00u. ross, ./702.nours. 


S/T 
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"MAJESTIC" "PORT OF pire Sho, Actor’ 

NRO 2 / 
a eearap caplet , DATE. 1000 Le%ne 1a bi. 19 Do 


-“———_ = — = 


~-~—eseerewrinrninaninannne ere ee 


This is to certify that i heve inspected all cargo tanks and ducts 


I-39 Cee 


4 


of the above Vessel and found them to be empty nad dry.- 


J-S Port 4h Sf9F de92d. 
, £74 Bo ARDY) 


rx 


PAPER COST IAD S 


w= 
4 


~ SVE 7F. ARF GRY 


> 


‘N 


eeeeeeeee 


The Inspector S4y- Aoe r/ ons 
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eu d VISVALCH KELVOKI oe oe 
g.5, MFSTIC es voy wo 208 BH __ pogr fate S.Ancento€ Anchor bare TO<TTAT2“TI-Th<TS 
TAZ} TS", 
ARKIVING INWARO FROM RASTANNURA DATE LIFT JO-%I97), DAYS ENROUTE _ 3%-T-30 
( ) LOADING 
TE! MINAS Cahe San Antenic-Ancherare-Areentine (X  ) DISCHARGING 
ee ee ee an B PR ae a 
tn OF SLA PASSAGE __fo-4-74 | 14 30_ | ARRIVING DRAFT — FLL306A L306 Mie) LAOH SAL 
PAOT ON BOARD - | = TUGS USSO NAME FROM TO: 
, soretl 
— ; I0-L-7h 17 00 ' ; pele ; 
PRATIQUE GRANTED | 10-1 7h 19 LO 2 —— = - 
= ‘ 
aeciaeh ten 17-L-74_|_ 08 15 3 ee eee a ates: = 
ANCHORED “ eel © ad - fo ms! RC he Seer ane en eee ee ee Se = 
ANCHOR up : a gaa meh BUNKERS Fug. _3097 1./ tons WATER _ 300 1/ TONS 
ALL FAST | eh oe ot ____] ON ARRIVAL] DIESEL 429 _ tons 
| 
NOTICE OF READINESS, TENDERED 1 TO-),-7h, I7 00 CARGO GKADE 1 GRADE 2 GRADE 3 
al 
BALLAST HOSE CONNECTED “aN = ’ = | = ous os a Dan 0) —— Sy 
“ARGO HOSE CONNECTED. |I0-L-74 | 19 LO | row = 38,973 eee ucegeeitas : 
IN 
eALLAST STARTEO ( ) OUT | = BN halla ae 9 SD 
| if *jUMBER OF GRADES WORKED SIMULTANEOUSLY a 
BALLAST FINISHED | a Pa. A A os 
Re 't0-n-7h | 19 b5 BUNKERS sae -___ TONS WATER___ = TONS 
c wo 
CARGO FINISHED | IT-1,-74 02 35 | RECEIVED DIESEL _ TONS 
-_ | : mm PLO ang 
CARGO STARTED 11-174, | 11 05 _| SEAVING ORAFT  FZ00 A PLO Mi) 2208 sat 
CARGO FINISHED I2-1-74 | OI LO TUGS USED NAME: FROM : To 
j 
CARGO STARTFD I2-L-7h 07 I0 1 io Sieh NOT 
CARGO FINISHED |12-4-7h | OF LS | 2 , ‘ agin! eae 
CARGO STARTED | 12-4-74 | 08 40 3 5 sabi gntlallity, etoraoonlaainmmaainns 13 é 
CARGO FINISHED _ I2-1-7h | 10 25 a est sine sallinaet >a Mecca 
BUNKERS STARTED ‘ie Pe Se = | BUNKERS FUEL 2#29 / TONS WATER 200 1/ TONS 
! 62 L/ 
BUNKERS FINISHED - - | ON SAILING | DIESEL TONS 
- —— 7 — ———— D 4 ™ 
WATER STARTED - - AGTUAR BALLAST NE =f aa. 
ATER FINISHED ~ - ACTUAL CARGO TIME [a | 23 |- L§ 
BALLAST HOSE DISCONN =o @ CARGO DELAYS SHIPS Ar |" a — a = 
CARGO HOSE DISCONN 12-14-71, | II ©O | CARGO DELAYS SHCRE A/C fe x se As, Beal | i “5 
} — - ; 
| roar canco tt ee AR 
> err f/f /Anchorare | 17-L-7L | 08 20 TOTAL _TIME UNDER REPAIRS _ a: | os ka So epee 
é ANCHORED | ad ~ _| _ TOTAL Timt sALLFAST» TO «LEFT OOCKs | = Baan . - 
. : mee a . Pecalada 1,/¥ 
A ANCHORED up oe - oz SAILED JUTWARD FOR: Ta Plats Toads _OATE_ OVE T7_J.~ 7). 
= pnot off aa ee ee S evans | SHORE LINE ACTUAL | SHORE SHIP DEC 
as ! =| — rene NO. SiZtS MENGTH Pats : CIMT PRESSURE 
MA PASSAGE STARTED | - | - | es EE) SS ees 
@insers * BLANE pace TO e®F Solr FOR INTERRUPTIONS ? y a" ! | i | 
™ LOA 2c o va , ! ; — - ! ' 
2 2 <8" | | 
| feat Sac 
me Lesa | 
v 
me t 
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VESSEL REFORT 


- 
: : AS at Porl, Cabe San Anteni. e-Anchorare 
‘ Aveentine 
Date I10-II~I2-I3-I4-I5-16/L,/197, 
OE nd ak de Lh RO ER Voyage No......... th OO 5 
Nome Of Agents nn nnrnnnnnnnennetnnenemennnsnntent Last Port RASTANNURA : 
Date of Arrival April Oth _»% ee. et, ee TR SALE ence ees BORaNe: 
Loading... Taner. Beakcio ee ike ee Re nt cd ace 
Commenced— Finished— 
Discrarging April IO th i974 T9.A5_ Pom dischargingAPril T2th ig 7h TO 25 Ae _ 
‘Total No. of Hours Loading Cargo... eS ey eS eo Po Total No. of Hours Disch’g Cargo 0-23-45 eal | 
i neti... forts AS Ob a teen. 
Density of Water Oe RU Fi ee Os Equivalent Salt Water Drall Mean. 
_et of Crew on Arrival... Posner hee deds nih fo ek st No. of Crew on Departure... S ouatmeata 
Cargo Loaded... Tee a 1/t 
Bunkers on Arrival Dock. 3007 7 Lt 5 es bbis. at 600 Bunkers consumed at dock. ‘178 L/T ysis, 0 at 600 
Bunkers Loaded. SL te eee ay Bunkers departing dock. 2 629 L/T bbis. at 600 
Fresh Water on arrival dock... 300 1/ eae __.....Fresh Woter on departing dock 300 L/T tors. 
Date soiting,. April. 7 th ww Th 08 20 he py sion Me tees [ae 
Draft on Departure. eee inti a a os ee Ba. ee mean, 23 98 setae 
REIT NON i i  sccslcnedoueet oz. per cu. fi, Equivalent Salt Water Draft | ea Ee 


Delays—Causes If ony exact iitie lost in each cose 


Remark | 


Hiaecs Frew 1700 April, 0th 1974 till I8I5 April [0th 1974 awaiting tanker" KATINSA™ 


Port activitles to be recorded on reverse side under heading “Por! Log,, 


Exhibit Annexed to Reply Affiaavtt of Thomas A. Dtvel 
CARGO OIL TANK® 
. ‘ | Loading or Discharging Fuel Ol 
‘ cme vd | Slarboard lars r 
No Port Tak = ree * ; | Center 
| “ese * eee seit eo Uliage emp | Barrels | Ulla 
™ : a a a ——— — rs SS at i * a 
1 | §-10 708 26. 581 5-10  707\__ 26, 581__' 6-02 
rh ee pai 
| 
2 | ; | | | i 5—II 
| i; =P) 
>| bios: Bes er SS 
1 
‘7 : - | ; : | ; — & 
| | | | | 
> _| 5-24 7OF_|_35.920_._|_5-2} _ 70F __35.920__|__5-II 
' | | | 
we7s! wu, |_| 26235 | | ee TOLER 
‘ | | | 
7 | | ae Pa ae 
Bh | | Ree Pe i 
| 
9 | Par A Ss _ |. 
| | 
10: | i. : i dire 4M m aera 
| } | | 
nM | | bv 
Cargo Data Loading or Disch 
Ship sia ‘Site of : ap ree 
figure 476.920 <a Bbis Gross Hoss 2 x ad 
Texperalure 4 | Sune of 
Ccrrection = 0,9956 one hes Bois Gross — Dock Line Sot 27 hee 
Total &7h.881,26 0 Bois. Net as Avie [Ds 
Cargo “6304 27,44 L/T i ees “a 
Shore 
Figures x eed Bbis_ Net O 
Kind of - 7 D Felina 
Cargo Aravian Light crude oil vs ek 
Gravity 0,0555 ; ee 
A.PoT.253,9 7,487 Bols per L/T eae on ee = 
| DRY CERTII 
Ulloges Toker M,Yapellakis hi: ficer _ at . 
Ne, WY This is fo certity that allcargo tk 
Witnessed Cy AE =, ; ! ory belore loading 
~3 bt oa atter discharging 
Capta ; ‘ meee Sig ey 
‘ ( a =f For 
- sie 
4 a > ieee, we Wile By 
P 7 Tithe 


Dore 
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e's 
L 


Dutton, 


PO fOKM OL 


% PORT DISPATCH REVORT 
—- Pecaladn /T Anctoracre iden Ea 
ss vey. no 10% port Ja_ Plata Pacde-*reent oat aes TIM, = 
ARRIVING INWARD FROM Cane San Antenie-Anchoripe pate vert _17-!-7! _ DAYS ENROUTE _ 
renwinar 12 72at Reade we 1 x 1 DISCHARGING 
DATE Time 
END OF SEA Pasact __ | = ae | ARRIVING DRAFT PATO pn QLOL  patow)_2IO® sar 
pr0T ON EDARD_ 1¢@-1,-7! | 15.05 TUGS USED NAME FROM To 
ra ee lr7-4-7, | 12900. } 5, eter. ‘ 
PRATIQUE GRANTED —~ | = Se ie a = seas ae ee: 
pan aeee "| te-u-74 |_16 20 | 5 ‘ 
cami fcr s ie eS 18-L.-74, | 19 20 2 ~~? ee ee at 5 
Pe ee _|19-4-74 | _13 40 BUNKERS Fue. _2737 L/ TONS water 30 T/ tons | 
Oh. oe pe A Oe A piese.__ 62 1-/ tons 
NOTICE OF acaowness, Tenoenso | SS __| CARGO GRADE 1 GRADE 2 GRADE 3 
BALLAST HOSE CONNECTED | _ oe aaer Fg aad piak £96, / er 
ZARGO_HOSE CONNECTED _ on 20-4-74_| 0% 35 | tions” j 2hal-Sb l eines 
BALLAST STARTED z: jour (25-h-7h | CS = RATE PER HR — PS re 
it ‘eae 25-1,-71, | 13 30 NUMBER OF GRADES WORKED SIMULTANSOUSLY 
ato. Sih tee FUEL __>__ TONS WATER__=_ TOS 
CARGO FINISHED __ | 20-heh \I# 50, RECEIVED DIESEL ___- ~ _~____—s TONS 
CARLO STARTF lo0-14-7 | 20 b5 | LEAVING DRAFT FIGO6 A 2306. Misw)2000_SAt. — 
CARGO FInISHE | atk 7 | OF 35 ~ | TUGS USED NAME FROM : 10: 
CARGO STARTED | 23-4-74, | 16 20 FN tee | ee oe 
CARGO FINISHED | 2h-b-74' 21 20 | 2 ——_________. —- sy aie 
cAmiO STARTED | 2he—-7h, | 19 25__| 3. ———— ee = 
CARGO FINISHED __| 25-n-7, | 08 oo | 4. _ — a 
QUNKERS STARTED | = | = | sunxers rue 2590_L/ tons warer 2) _1-/ tons 
BUNKERS FINISHED ae 2 eee = ON SAILING pieser__©?_ WV Tors 
WATER STARTED a Wh -. ACTUAL BALLAST TUNE _ — os em 20 
WATER FINISHED - | = ; es a0 _ACTUAL CARGO TIME =, Fae! 2 Be = T5 
BALLAST HOSE DISCONN | aut Poe _CARGO DELAYS SHIPS A/C _ BD: et a ek Eaiy sat 
CARED EE OES. | 25-L-7h, 08 30 _CARGO DELAYS SHORE AME : { | - S 
i ae oes poste | ee. BS | [ TOTAL CARGO TE —e I q | 15 
s wn M/f Anchorege pares | - 30. |_TOTAL TIME UNDER REPAIRS x _< | ~. | __ 2 
8 an-orto | 20-4-7L . 00 58 ; TOTAL TIME sALLFASTs TO «LEFT DOCK: | ite x | 
2 aNtHOr En ue 25-L-7L | 13 30 | SAILED OUTWARD FOR *.G, Crters «sos OR 25-1.-7L 
oo P ! pe Ni) ACTUA MOTE SMIP OIC 
branes [abet 28-50.) omen | BS | ahi ESE | SRE | ES 
etverr 9 et ut 9 a siets | J yee 7 | | 


Started heavins up 


receedine to Recalada L/¥ ancherare 


Veealaca ancherare 
1 ¢ 5 shackles) 
lada L/¥ anchorage ewaiting Filct 


t alonrside 


Loree~provisicns 


8.E, Started heaving up 
Anchor up, preceeding te Recalada L/¥ 
Anchured ( 5 shackles) 
F.W.n,. awaiting orders 
» ial . 1 | tas : 
Anchercd two piles from Recalada L/¥/aweiting Filet 


April 19th I97L 


CO,OL : Awaiting Filo at sane position 

13.15 : Started heaving up 

13.40 : Ancher up 
Near to Hecalada L/* awaiting Pilet 
Pilet on beard Lr Ose2zr Fernandeck 
F.S.A. proceeding to La Plata Reads 


20th 1974 


ae. e 
: Anchored ( 5 shackles) - 
: F.W.E, awaiting erders fer discharging 
: Arrivel tanker "PFCTEN" 
berthed along sod side 
: Started cennecting I x&" carro hose 
Carge hose cennected. Avaiting "FOCTEN" to devaliast 
Cargo Started 
: Cargo finished 
Started discenneting cargo hese 
? Cargo hese disconnected 
Started letting go “FECTEN" 
3: “FECTFix" awey, awaiting "ESSO PARANA" 
"ESSO FARANA Arrived 
: Herthedaleng sod side 
Started connecting I x carge hose 
: Carro nose connected 
Carre Started 
: The discharging Es contincuing 


April Ist 1974 


01,35 : Cargo finished 

O1,40 : Started discennecting carge here 

OI.$0 : Carge hose discennected 

02.75 2 4 oe PARANA" away ,aw7i tir ligthership 
21.00 : Availting fer disc: 


Avaiti:nm ter disetargirg 


Awaiting fer discnarei 
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23rd 19/h © 
: Keaiting for discrarging 

: "“ESSC PARAwA" arrived ae 
: perthed along sud side 143417 
: Started eonnecting I x6" carge hose ‘ 

> Varge «ose +e™ et es 

: Largo started 

: Cargo finished 

: Started disconnecting carge hese 
: Cargo hese disconnected 


197: 


23.15 : Started tetting go "ESSO PARANA" iat aa 
23.25 : "ESSO PSRANA" away,waiting tanker " PECTEN" 

21,,00 : Waiting te discharge 

April 24th 1974 me ‘ 

1.10 : Arrival of lightership ""ECTEN" 
18.45 : Berthed aleng sbd side 

18.55 : Started cennecting I x8" carge hese 

T1905 : Cargo hese connected,waiting "PECTEN" te devallast 
19,25 : Cargo Started 

"9,10 : Cargo interrupted due very bad weather cenditien 
20,20 : Carge resuszed = 
24,,00 : The discharging is contineuing 

April 25th 1974 

08,00 : Cargo Finished 

08,10 : Started ballast in 

08,20 : Started disconnecting cargo hose 

08,30 : Cargo hese ‘disconnected ‘: 

09,00 : Pilot on board Mr.Hector R, Cavalleri 

09,10 : Started letting go "PECTEN", 

I2.40 : S,8.E. 

12.45 : "FECTEN" away,Started heaving up 

13.30 : Anchor up.Hallast in finished 

I4.00 : Passing byCanal Punta de Indices 

21,00 : Near to Recalada L/y 

21.50 : Pilot off 

22.00 : F,S.A. Started Sea passage 109 A,Destina 


The) fh, )orte b, 
. Ace ioe 
My Kapellakis 


ae 
tion ee 
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EXHIBIT F--INVOICE NO. 683 ANNEXED TO REPLY 
AFFIDAVIT OF THOMAS A. DILLON, JR. 


2% DEBIT 
’ a ta 92 FENCHURCH STREET 
Telegraphic Address 

Inland “TRISTAR, TELEX, LONDON.” LONDON EC3M 4EB 

Foreign ‘TRISTAR, .ONDON. EC3M 4EB 

Telephone: 01-480 7971 (10 Lines) 
6TH MAY 197 4 
INVOICE NO, 683/14 

voy. 9 


MESSRS. HIDROCARBUROS Y DERIVADOS C.A. 
C/O: MESSRS. LONG QUINN & MCALEER INC. 
Dr. to 


C. M. LEMOS & CO., LIMITED. 


As agents only for owners 


VAT. Reg. No. 243 1211 17 


T a —— cn 
“PROPIC" C/P_27.1.1971. 


Demurrage earned by subject 
vessel at Loading & Discharging 
ports, as per attached Laytime 
statement. 


8Days 1l2Hours 33Mins or 
(8.522917 days) @ WS 145 $15820.- 
per day = 


$ ||143,355.47. 


=== SSS SS SESS 


ca as gee 


PL“ASE REMIT TO: 


FIRST NATIONAL C1Ii¥ BANK’ * 
336, Strand, London, W.C.2. 


FOR ACCOUNT OF: — 


NEREUS SHIPPING S.A. 
Account No. 902-40-3. 53 Wee 


AE/ lak 


REGISTERED InN ENGLAND: No. 410058, REGISTERED OFFICE: 62, rd HURC "Eas LONDON ED3™ 4e8 


4 


a 6 E30 
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"TROPIC" C/P 27.1,1971 VOFAGR 9 


IAYTIME ALLOWED TO LOAD/DISCIARGE 72 SOURS 


RAS TARUNA {LOADING PORT) 


VESSEL ARRIVED FOR OCREERS 0542 7.2.74 
W/R TELELRED 0542 * ; 

VIISSCDL DORTHED LOADILC BERTH 1405 15.2.74 
COMMENCED LCADING 1540 15.22.74 
COIPLETCD LOADINS 1025 16.2.274 
HOSES DISCCEMNOCT*9 1110 16.2 .74 
LAYTIME CC!cCicNcED 1142 Fitcee 


CAPO SAK _ALTONIO (IST DISCHARGING PORT) 


VESSEL ARKIVED o800 16.3.74 
H/R TENDERZCD O800 ° 
BESSEL SORTSED~ 2300 ° 
COMHEKCED DiSCHARGIIG 1220 sd 
COMPLETED DISCRARGIKG 1915 17.374 
HOSZS DISCISNECTED 1950 17.3.74 
LAYTIME CO*1EXCED O800 16.32.74 


RIGECIRAS (2ND_ DISCHNGING PORT) 


VESSEL ARRIVED I030 4.4.74 
K/R TEMCLCRED 1030 * 
VESSEL BERTIHLD 1325 ° 
COMMENCED DISCHARGING 1545 ° 
COMPLET2D DISCZARGIBG * 34850 5.4.74 
HOSES DISCONN=CTED 1650 5.4.74 
LAYTME COM41r!.CzZD a ~F 1030 4.4.74 
. 

7.2.74 1142-2490 12 18 
8.2.74 0500-2400 . 24 oo 
9.2.74 OCO00~24C0 24 oo 
10.2.78 O0CCO0-2400 "ae co 
11.2.74 Co000-2450 ; 24 0o 
12 .2.74 OC00-2400 24 oo 
13.2.74 C900-2460 F 24 co 
14.2.74 cCcoo0-2400 24 fers) 
15.2.74 0060-0900 9 (os) 

0300-1405 ~ ~ BERTHIIG 

1405-2400 o3 ti 
16.2.74 0000-1110 ll 10 
16.3.74 NBON-24250 16 00 
sy Ree y-1950 19 5@ COM.PART CARGO 
4.4.74 030-2490 22 30 
5.4.74 0500-1650 iG _50 
TOTAL TLE USE 276 33 
TOTAL TLILZ ALLOWED 72 oo 
T1Mz LOST 204 33 


DEMURRAGEs SDAYS 121i0URS 33M1NS or (8.522917 days) 


@ WS 145 $16820.- per day = +0 
U.S.$143,355.47- 
KE/ lak cuseDp cc ons ee 


6.5.74. 


a S84 
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% . > : 
- ’ 
cnet oy 4, 


TLOPIC ea AL ri 


9 S 7a~VD 


Sw. 6 eshy 
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Exhibit F Annexed to Reply Affidavit of Thomas A. Dilton, dr. 


TANKER TIME REPORT 


eee nn aanmeennrenmnmn tes omemmemenaennmnnee aaa : 


Vessel : TROPIC Place:RAS TANURA 


coe api ca laelepantglpAtieennePe EDN IDI I T S 


Local Time GMT plus 3 hours “Dates 16/2/74: 


a 


Ce 


TIME STATEMENT 
» ® TIME DATE 


BTA. NOTICE oe woo Oo 
NOTICE OF READINESS TENDERED i 190 4 
ALL FAST IN BERTH és 400215 
DOCTOR ON BOARD ee 1400 «15 
QUARANTINE FLAG DOWN oe 1400 15 


BALLAST STARTED 


BALLAST FINISHED ve . i 
CARGO STARTED ile 1540 15 
CARGO HOSE OFF * 1110 «(16 
VESSEL SAILED/LEFT PIER ee 24016 


Remarks : le Tug unavataable rom 0900/15 to 1210/15 bre. 
2. Hose handling from 1400/15 to 1505/15 hrs. 


3. Shiv requ-et lining ur from 1505/15 to 1540/15 hre. 


he Ship r-qu-st lining ur from 0425/16 to 1110/16 hrs. 


ie 


Exhibit F Annexed to Reply Affidavit of Thomas A. Dillon, dr. 
MAITALIS L.A. MILANOWSKI " 4 R re) Pp { ¢ we 25 DE MAYO 460, BUENOS AIRES 


STATB'ENT OF FACTS = RELACION DE HECHOS aoe 


16-3-74 08.00 ANCHOREO aT LIGHTERAGE ZONE 
Fonoes €N 20NA DE ALIVO 


10,05 mete PECTEN AaLONGSIOR 
BeT. PECTEN at cosTado 


11,00 Hose connecteo (PECTEN) 
Conecté MaNGuUERAS 


12220 Commenced viscHarGcinea (PECTEN) | 
Comenzé OESCARGA 


' 


16.40 MeTe ASTRACHUBLT ALONGSIDE 
BeTe ASTRACHUBUT al COSTADO 


17.30 Hose connecteo (ASTRACHUBUT) 
Conecté MANGUERA 


17.35 Conmenceod o1scHaroine (ASTRACHUBUT) 
ComenzS DESCARGA. 


18.20 Fenisned oiscnarcine (PECTEN) 
Teruinéd cESCARGA 


18.45 Hose visconnecteo (PECTEN) 
DESCONECTS MANGUERA 


20,00 "“PECTEN” ceFT 
PECTEN pesamarrd 


22.00 PETROA‘AR RIO NEGRO atoncetog 
PETRQ4AR RIO NEGRO aL costTans 


22.30 Hose connecteo (PETROMAR RIO NEGRO) 
Conecté MANGUERA 


22640 Comsenceo orscnarcine (PETROMAR RIO NEGRO) 
Comenz$é DESCARGA - 


17-3274 012650 Finisneo otscuarcine {ASTRACHUBUT) 
Termin’ OESCARCAs 


02.20 Hose visconnecteo (ASTRACHUDUT) 
DESCONECTS MANGUERA® 


05,00 Fintisneo oiscnarcine (PETROMAR RIO NEGRO) 
TeRMING DESCARGA 


05.40 Hose o1sconnecteo (PETRQAAR RIO NEGRO) 
Desconecté mancuera 


06.45 Unsertweo (PETROMAR RIO NEGRO) 
Desanarrd . 
07-55 ASTRACHUBUT Lert 
ASTRACHUBUT oesawarné IT ve 


Exhibit 


FEB. U,th 
> 


1800 
1900 


1912 


FEB, 15th 0854 
7900 
1210 
1212 
1300 
1345 
14,00 

‘=> 1405 

1410 
1515 
1525 

=> 1530 

= 1535 
Re 1615 

=> 2205 

(300 
0305 
0330 
os ==>05C0 
0750 

0835 

094,5 

=? 1035 
1130 

1215 

1218 

1222 

1223 

1230 

121,0 

1314 

1H 


FEB. 16th 


ZAM ch. Cfficer” 


ee ED De 


D. BALIAS 


a Ge 


F Annexed to Reply Affidavit of 


Thomas A. Dilton, dr. 


?ORT LOG 


SEE, Ended sea passage No 74 Ae 
Dropped the Stbd anchor near sea buoy. NOTICE OF en TENDEREL. 


f.w. Engine. 
S.B.Engine. 


Anchor up. ia 
Two pilots on board Mr SCHULZ, Mr SHARKANU. 
Tuo Tugs fasted " MAKJAN 1" and " ABUAIQ 6 ". 
First rope at sca islsnd No 3, Berth No 18. + 
F.\i,Engine. : é vo 
Tugs ovaye ‘ 
All footed. 
Filots disexbarkede 
Cargo tanks inspected. Dry Certificate signed. 
Cargo hoses connected. re. 
Started diballesting. ey : * 
Cormenced Loading. ‘he 
Free Praticue. . 
Completed dibellasting. ; 
pa hose connectcde hae 

Started Runkering. ( FUEL OIL) 
Completed Leading. 
Cargo hoses dipconrected. 
Diesel oil hose connected. 
Started receipt viesel oil. 
Comp: wed fuel oil. ‘ 

Diesel oil. 

Eunker hoses cizconnecte. 
Filot on board Mr SAAD, 
S.B.Enginee *s 
Tyo Tuzo fasted. * GULF MASTER"G"ABCATC L°. 
Startcd letting go. ; 
All cleare z : - P 
Tugs araye . 
Pilot disembarked. 
Sturted sea proecage ho 7h Be~ 


~“ 


A 195 


Exhibit F Annexed to Reply Affidavit of Thomas 4. Dilton, dr. 


VITALIS L. A. MILANOWSKI 25 DE MAYO 460, BUENOS AIRES 


~ . 26° 
Cus apes A 


§7~3~-74 08.30 MeTe KALINGA ALONGSIORN 
4 BeTe KALINGA at coOsTaDO 


09.00 weTe ESSO CHACO aLOnGstOg 
BeTe ESSO CHACO at cosTado 


09415 Hose connected (KALINGA) iy 2 
ConectSs MayGueER\ 


09.30 COMMENCED DISCHARGING (KALINGA) ; 
Cowenzd OESCARGA 


10.25 Hose connecteu (ESSO CHACO}) 
‘Conecté MaNGUERA 


10.35 Commenced orscuarcine (ESSO CHACO) 
Couenzé OESCARGA 


16,10 Finisneo oiscnarcinea (ESSO CHACO) 
Termind veEscaRca 


17.00 Hose oisconnecten (ESSO CHACO) 
Desconectd MANGUERA 


18.00 Esso CHACO LEFT 
ESSO CHACO pvesamarré 


19.15 FintsSHed OISCHARGING (KALINGA) 
TeRMind DESCARGA’ 


19.50 HOSE OI SCONNECTED (KALINGA) 
Cascownectd MaANGUERA 


20.30 KALINGA LEFT 
KALINGA vEeSaMaRi: « 
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Jr. 


TOTS Pao PT 
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sr. casey 


a 
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Exhibit F Annexed to Reply Affidavit of Thomas A. 


& | ec eae | 
sv of a rigs] LENG. | 
—e Honnovia. ‘oe ' : | 
-'} APP 1974 
Port of arcEecIRAS.. 4-4-74 .—_I9? 


Messrs a 
CEPSA rt aaa 
ALGECURAS | ; | 


Dear Sirs 


I hereby beg to tender you the M/T TROPIC, 
As being ready in all respects to aomménce the discharging of 
her gargo as mentioned below,lay hours will commence upon vesse'ls 
arrival in berth has been provided within six (6) hours of the ' 
receipt of this Notice,otherwise lay hoyrs will commence at expiration 
of six(6) hours after the receipt of this,Notice - 


Cargo: Consists of Arabian Light Crude 


325 


Date &aha7h HOureccessceeceeseeserse 


ry Truly f 
4a 


A.Mavrelos/Master 


/3i 


Accepted Stic 6 eb 60440 00 868 Gapt 
' CRE SA 


Yorseeseovce eereveveeaeege 


| 
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a 


i a ee |. PO. * DISPATCH REPOR. eee 
$s. THUPIC MONROVIA voy. so_._ 74 B coat ALGECINAS SPAIN__ pate APR. 6 1974 


sae Satin Orie eM RASTANNURA Vio C.S.an72%I@are vert FEB 16th 74 pays ENROUTE _ 44d 19 b 


TERA ‘NAL _- — ~_ jee” —— ‘ a { x Te SCMARGING 
a a a samara 
Nb len onsshse 71. APF: § | 2000" aesiwnng omart F.. 20"~ 342 Miow)_____ SAL ae" ae" 
ruor orl poo a eae | 1040 ot TUSS USED NAME FROM TO: 
ancHontD ee = et SE RE, 
move —_>_—— ONG ot ge ee eee 
angen | ee IE i ye 
ANCHOF” An 5 — | 4 sensi SLES) ot ere - 
ANCHO wer | a cal BUNKERS rue._1068 tons water 390 TONS 
tt, i ee -& | 13525 __| on araivat| oieset 240 __ tons 
“CE OF eADintss, Tenoeeo | 5S} 3585 a3) CARCO GRADE 1 GRADE 2 , . GRADE 3 
BALLAST HOSE CONNECTED. ae X ot oO Le Bees | aie ee 294.155 / 
CARGO HOSE conwencreD es ae ‘a _ 1505 Pris: ee. ae 39.176,16 SPOR Pe 
SALLAST_ STARTED | {_ Sy : 1625 | Sr es we _20 bo - - 
enasast oe | 4 5. 2320 | NUMESER OF GRADES WORKED SIMULTANEOUSLY Aneta be ae 
dnc wedi: é E rar | BUNKERS | Fuel... > .. TONS WATER _180 _ Tons 
i ah RECSIVED DIESEL___~. ___ _. TONS 
Se ee eee ¢ 26° - 32° miow____sar._26°_ 
? Paty | 7 TUGS USED NAME: FROM: To: 
i Ga Ae | “to oe Sa. La... 
0, ETS: Bae w LE | 2 SAN ROQUE 22 47... 23. 20_ 
id a e ates, ORES RR EO patra 
CARGO FINISHED Rae ee | 4 --—- aed Rien oa 
Te Ens STARTED i gpk) MI a BUNKERS Fur. 1018 _ TONS water 490 TOs 
ae ee a ____] ON sant hina _ TOMS — . = 
WATER STARTED iL & _ | aet0 | acts outage tis Le 198 - 
WATER FINISHED oa ——| a 4% wt (2130 |_actuat CARGO TIME __ - <n se tan L 00 = 
enenee ete Gant a De oe ht 8 , CAPD DELAYS SHIPS AE |. an bail 
CARGO HONE DISCONN 2 “§ | 1740 ra ROOD: ANS PAE AE Maphie ee ee |. 
sane tone ilies OES Ste 
Sie pock 5 | 2310 Otay a ee, cee 5 t ae, seo is ie 
3 Swe oh ce i) ; | ; | TOTAL TIME sALLFASTs TO «LEFT OOCK+ i 1 i099. i 4&5 
| - YT sant curwano ron: P5G ordere. 01 Of Apr.6th 74 
oe seaanmcitian maanies eal 5_ £5*2 : one Tome 8 Patt ir sat ‘pose | Paess ben's, 
MP PASSAGE STARTED | 6 : 0030 __- ae 


REM ASKS * BLANK seaces TO PT; ust For IwTERZUPTIONS 
1% LOADING OF CISCHARGING 


eae 


& i133 


7 


ee ae eee ee aa rr A ; 
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Le om PORT LOG {[*® te 
APRIL uth 10 00 SBE. Ended ses pessage No 74 Be = Ahi | ee aoe 


10 40 Pilot on boerd Mr. HERNADEZ. acca 


11 42 Tug LA LINEA fasted. Aa A Pf 
11 56 Dropped the Anchor. \ 2INAY 197" per 3x 
12 00 First line ashore. ai ee SF 

13 00 FE. Pilot disonbarked. ni a “ee eet 
13 10 Tug awy. | i 


13 25 All fasted. Motice of readiness tendered. | iis 
13 55 Port avthoritics on board. Notice of readiness eccopteds 
1, 10 Water hose connected, Started watering. 
LU, 30 Free pratique. 
li, 32 Taken ullsges carco calculeded. e 
15 05 Cargo hoses connectcd. 
15 45 Conmenced discharging. 
21 30 Completed Watering. 

* Sth 15 45 Completed discharging. 
1615 Cargo tanks inopected.° 
16 20 Dry certificate signed. 
16 25 Started baliasting. 
17 40 Cargo hoses 4! connected. 
22 3C SRE. Pilot on boerd Mr. PC:.CIKLA. . 
22 45 Started letting £0. Started heaving upe 
22 47 Two tugs fasted. LA LINEA, SAN RUQUE. 
23 10 All Clear. 
23 20 Tug SAN ROGUE avay. 
23 29 Tug LA LINEA avy. 
23 30 Completed ballesting Anchor upe 

> 23 45 Pilot disexbarked. 
. 6th CO 30 Full away Startcd sea peosage No 75 As 
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EXHIBIT G--TELEX DATED MAY 20, 1974 ANNEXED TO REPLY 
AFFIDAVIT OF THOMAS A. DILLON, JR. 


2 \ we 
ae 


» 

GA 

39523239+2> 
232349 TRI UR 
£23 1936 153534 
9328390 HIDECA 
VRCA 10647 1836 


CA 
HIDECA 
CARACAS 


OWNERS URGENTLY REQUEST IMMEDIATE PAYMENT OF THE BELOW LISTED 
OUTSTANDINGS: 


VESSEL LIFT NBR INV DESCRIPTION AMOUNT 

POETIC 13 4i16/11-3-74 PORT CHGS DLRS 344,74 
MAJESTIC 14 254/12-2-74 DEMURRAGE e* 68,529.18 
MAJESTIC 14 265/13-2-74 WAR RISK #* 45,000.00 
TROPIC 15 683/6-5-74 DEHURRAGE ** 143,355.47 
MAJESTIC 16 641/2-4-74 DEMURRAGE ** 143,797.20 
MAJESTIC 16 728/16-5-74 INTEREST ee 3,930.92 


TOOTH. DLRS 374,957.52 


IF IMMEDIATE SETTLEMENT §S KOT PRACTICAL, OWNERS WOULD APPRECIATE 

A FURTHER ADVANCE OF DLRS 275,009.09 PENDING YOUR FINALIZATICN OF 

THESE ACCOUNTS Neosat 3 
TRISHORE 


& 
23239 HIDECA 


232349 TRE UR, ccee® 
0002.4 - 7 


7/ 
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FURTHER REPLY AFFIDAViT OF DAVID L. MALOOF IN 
SUPPORT OF MOTION FOR PRELIMINARY INJUNCTION 
AND TEMPORARY RESTRAINING ORDER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HIDROCARBUROS Y¥ DERIVADOS, C.A. 


Plaintiff, 
: 75 Civ. 463 (C.E.S.) 


- against - 


:FURTHER REPLY AFFIDAVIT 
NEREUS SHIPPING, S.A. and IN SUPPORT OF PLAINTIFF'S 
COMPANIA ESPANOLA DE PETROLEOS, S.A., :MOTION FOR A STAY 


Defendants. : 


~ DAVID L. MALOOF, being enty sworn, deposes and says: 

at This affidavit is submitted in reply to the 
affidavit of Thomas A. Dillon, Jr., dated March 3, 1975 and the 
Reply Brief of defendant Nereus Shipping, S.A. ("Nerevs") 
submitted therewith... Mr. Dillon's affidavit (and defendant's 
brief in large part) apparently set forth a further outline of 
specific claims Nerzus will be making against plaintiff 
Hidrocarburos y Derivados, C.A. (" Hideca" 2 when arbitration 
proceedings commence. a penne ; pan 

y It is abundently clear from all papers submitted 

in support of and in oppositicn to the instant motion that 
Hideca has claims against Nereus and Nereus has claims against 
HKideca and both dispute many factual and legal questions 


surrounding the contract of affreightment dated January 27, 1971 
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Purther Affidavit of David L. Maloof 


between Nereus as Owners and Hideca as Charterer with a letter 


of guaranty by Compania Espanola de Petroleos, S.A. ("Cepsa"). 


3. Suffice it to say that Hideca denies and continues 


to deny Nereus’ version of the facts and issues. The affidavit 


of Lawrence W. Newman dated February 20, 1975 pointed out some 


earlier factual inaccuracies and misstatements by Nereus and 


was characterized by Nereus' Reply Brief (at F 8) as “irrelevant". 


The lengthy factual allegations of Mr. Dillon in his affidavit of 


March 3, 1975 concerning the Moroccan attachment are irrelevant 


and the question of whether or not the purported attachment in 


Morocco was proper or not is one of the claims for which Hideca 


instituted its arbitration agai» Nereus and cannot be determined 


here on the basis of attorneys' affidaivts, but only after full 


arbitration with witnesses and documents presented and the issues 


fully briefed. These an. other facts and issues which go to the 


merits of bota parties’ claims cannot be determined here but 


r memorandums 


certainly no allegation of Nereus in its affidavits o 


of law should be deemed admitted by Hideca. 


4... ‘The basic situation seems to have. been lost. There 


is only one charter party involved and it is between Nereus a5 


Owner and Hideca as Charterer with Cepsa having executed a 


"Letter of Guaranty” which provides: ye Fi he: lan 9) 4.2 Sr 


- "should Hideca default in payment or performance 
of its ohligations under the Charter Party we 
-will perform the balance of the contract and 
assume the rights and obligations of HIDECA 
on the same terms and conuitions as contained 
in the Charter Party." (emphasis supplied) 
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Further Affidavit of David L. Male. 


Hideca is seeking a stay of the later instituted Nereus/Cepsa 
arbitration pending the outcome of the Hideca/Nereus arbitration 
for the reasons stabed’ length in dideca's noving papers and 
Hideca’s reply affidavits and Memorandum of Law, 


5. Nereus now contends that it has two separate 


causes of action against two separate parties, both of whom 


were obligated to perform separate duties independently under 
the contract. However, what Nereus asserts as facts are in fact 
the very issues which will be determined. Whether or not Hideca 
defaulted, and whether or not Cepsa had any resulting obligation 
under the contract of affreightment are of course the basic 
issues to be determined in both arbitrations. This, of course, 
is why your nonin suggestion that this is a case for the 
application of the doctrine of consolidated arbitrations is so 
appropriate. ; ese ‘ai 

6. Mr. Dillon in his second reply affidavit has 
raised a transparently false issue requesting Hideca to post a 
security bond. This implies that Nereus will be in a weaker 
position in execution of a judgment in case your Honor orders a 
cur soligated arbitration than if it proceeds solely against 
Cepsa. ae y | 
"As a matter of fact, the consolidated arbitraticn gives 
Nereus all it could ever have requested -- both defendants in 


one proceeding. If Nereus should prevail, it has judgment 


again=t both defendants and can execute against either or both. 


ue ~ 
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Further Affidavit of David L. Maloof 


For the foregoing reasons, the deponent respectfully 


requests this court either to grant the original relief sought 
that the Nereus/Cepsa arbitration be stayed until the Hideca/ 
Nereus arbitration is concluded or, in the alternative, that 
consolidated arbitration be ordered or agreed to with Nereus, 
Hideca and Cepsa each choosing one arbitrator and those three 


arbitrators choosing two others. 


David L. Maloof 
Sworn to before me this 


FU. aay of March, 1975 


um age 
No. 31-0217 08 
; x Canty 
lifled In New nals 6 
commission Expires Marco su, 1075 


ad 
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AFFIDAVIT OF PATRICK V. MARTIN IN SUPPORT OF MOTION FOR 
PRELIMINARY INJUNCTION AND TEMPORARY RESTRAINING ORDER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


8 Ae x 
HIDROCARBUROS Y DERIVADOS, C.A. 
Plaintifeé 75 Civ. 463 
- against - AFFIDAVIT IN SUF+ 
: PORT OF PRELIM- 
NEREUS SHIPPING, S.A. and INARY INJUNCTION 
COMPANTA ESPANOLA DE PETROLEOS, S.A. : AND TEMPORARY RE- 


STRAINING ORDER 
Defendants : 


PATRICK V. MARTIN, being duly sworn, deposes and 
says: 

1. That I am an attorney duly admitted to practice 
before this Honorable Court and a member of the firm of Poles, 
Tublin, Patestides & Stratakis, attorneys for the defendant, 
COMPANIA ESPANOLA DE PETROLEOS, S.A. (CEPSA), and am familiar 
with these proceedings. 

2. This affidavit is submitted in support of the 
Plaintiff's motion for a stay of the arbitratior proceedings 
between CEPSA and Nereus and in reply to the affidavits of 
Mr. Dillon in opposition thereto. 

3. From the affidavits of Mr. Dillon dated February 19, 
and March 3, 1975, that of Demetrios Zistris, dated July 24, 
1974, and Raymond J. Burke, Jr., dated July 26, 1974, (both pare 


of Exhibit 5 of Mr. Dillon's February 19, affidavit), the ef- 


%. 


A 206 


Affidavit of Patrick V. Me tin 


fidavit of Demetrial Zistris of November 25, 1974 (exhibit 6 of 
Mr. Dillon's February 19, 1975 affidavit) on behalf of Nereus 
and the affidavits of Lawrence Walker Newman, dated February 20, 
1975, and David L. Maloof, dated January 30, 1975, on behalf of 
HIDECA, it is abundantly clear that CEPSA would be irrevocably 
harmed and prejudiced if the CEPSA/Nereus Arbitration were 
allowed to proceed first. There are several reasons for this. 

Nereus claims that HIDECA failed to pay the carned 
freight on the seventeenth voyage uncer the COA. This failure 
gave rise to a "default" under the CoA. The "default" then 
triggered CEFSA'S obligations under the Guaranty. HIDECA 
denies that it is default and has vehemently objected to the 
actions taken by Nereus and asserts that Nereus acted im- 
properly, thus legally permitting HIDECA to withhold the freight. 

In his affidavit of January, 30, 1975, Mr. Maloof 
at page 2, speake of the "guilt", "bad faith" and “unbelievable 
conduct" of Nereus. At point 10 of his affidavit of February 20, 
1975, Mr. Newman disputes in detail the erroneous factual as- 
sertions of Mr. Dillon. 

CEPSA has no way of determining the merits of the 
factual issues in the disputes between HIDECA and Nereus. It 


was neither the "owner" nor the "charterer" nor in any way 


connected with the voyage. In fact, the voyage was from Ras - 
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Tanura to Vohammedia, Morocco, which was outside the discharg2 
range specified in the charter, Article D of Part 1 of the COA. 
(exhiditc to the affidavit of Mr. Maloof of January 30, 1975 


states: 
"Discharging Ports: 
Cne (1) or two (2) safe ports United Kingdom 


or Continent, Gibraltor Hamburg Range, option 

Scandanavia within Institute Warranties Limits 

one (1) cx two (2) safe ports Mediterranean ex- 

cluding Israel and Zgypt option “cnary Islands 

but always excluding Communist or Communist 

controlled countries." | 

Mohammecie is on the west coest of Africae. Thus, the 
yoyage which has given rise to these proceedings was one which 
was outside the express limits of the CCA. 

Nereus’ falling out with HIDECA seems to have been 
precipitated by matters with which CEPSA was not involved. 
Attached hereto as CEPSA'S xhibit I is a copy of the Nereus 
complaint in action 74 Civ, 3235. The complaint sets forth 
six causes of setion against HIDECA for alleged breaches of 
the COA on voyages thirteen, fourteen, fifteen, sixtecn end 
seventeen. Ucon information and belief, CEPSA had nothing to 
do with these voyages. The sixth cause of action seeks 
damages in the amount of: $3,000,000.C0 for the alleged 
"3 .. wrongful termination of the COA by Defendant [HID=ECA]". 
This is the same sum sought by Nereus from HIDECA under the 


Guaranty. 
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Affidavit of Patrick V. M-rtin 


It is obvious from the papers and affidavits before 
this court, that we are seeing the mere tin 7f a large sceberg 
of factual issues in the continued disputes vetween Nereus and 
HIDICA. It is now apparent that there were many changes, 
waivers, alterations and amendments in the COA which CEPSA has 
guaranteed. Such changes in performance under the COA may 
well excuse CEPSA from its obligations under the Guarenty. 

The facts surrounding the foregoing disputes are not 
known to CEPSA, CEPSA is nct in a position to defend the Nereus 
charges or avail itself of defenses against the Nereus clains 
under the Guaranty, unless all <:; facts are first brought out 
at a full and complete arbitr-tion between Nereus and HIDECA, 
Nereus obviously wishes to press the arbitration against the 
uninformed CEPSA, rather than against HIDECA, who would be able 
to defend and refute the Nereus clains. 

Nereus seeks to justify this unconscionable tactic by 
asserting that the damages sought against HIDECA arose be fore 
the "default" while thoce sought against CEPSA arose after the 
“default. This argument is refuted by its own papers. 

By its cwm terms, the COA has expired, except for 
t's disputes between the parties. init Nereus is only seeking 
money damages from CEPSA in the approximate anount of 


$3,000,000.00, for alleged failure to perform the balance of 
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Affidavit of Patrick V. Martin 


the COA, It is also seeking the . damages, plus additional 
sums, from HIDECA (see the complain. annexed heretc as Exhibit IT), 
Therefore, as a p° -tical matter, CEPSA'S obligations under the 
Guaranty have been reduced to pay damages in the event FIDECA 
cannot. Since Nereus is seeking the same money damages from 

both the obligor, HIDECA,and the guarantor, CEPSA, there is no 
doubt that the orderly edministration of justice and essential 
elements of fair play require that the arbitration between 

Nereus and HIDECA should proceed first. If Nercus instituted 
separate proceedings in this court against CEPSA and HIDECA, as- 
serting essentially the same claims and secking essentially 

the same relief, this court, undoubtedly would either stay the 
proceedings against the guarantor or -rder a consolidction of 

the two suits. In the case ac bar, since Nereus does not wish 

to consolidate the proceedings, this court should stay the 
arbitration proceedings between Nereus and CEPSA and order Nereus 


and HIBDECA to proceed forthwith to arbitration, 
This court should also bear in mind the three arbit- 


rators in the Nereus/CEPSA arbitration have been hand-picked by 
the attorneys for Nereus. Nereus directly appointed Mr. Nelson 
and Mr. «rnold, who appointed Mr. Berg. Thus, not only is CEPSA 
unavare of the facts, Nereus seeks to have the issues determined 


before a Nereus picked tribunal. 


ot 
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Under such circumstances, the right of CEPSA to a 
completc, fair and impartial determination of the issues may be 
seriously diluted. 

It 1s resnectfully requested that this court gr 
the motion of HIDECA and enjoin any further proceedings in . 
Nereus/CEPSA arbitration pending completion of the arbitration 


between Nereus and HIDECA, 


Patrick V. Martin 


Sworn to before me this 
(.™ day of March, 1975. 


4 


} - hag 4 
4 s- (rev ctr¢ Lye fe \ he pee 
ee Ce OL CLL SELLE AAD 


Notary Public 


To: Burke & Parsons 
52 Wall Street 
New York, New York 10005 


Donovan, Donovan, Maloof & Walsh 
161 William St. 
New York, New York 10038 


Baker & McKenzie 
375 Park Avenue 
New York, New York 10022 
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EXHIBIT I--COMPLAINT (NEREUS VS. HIDECA) ANNEXED TO 
AFFIDAVIT OF PATRICK V. MARTIN 


Gc METZNEK 
JUDGE . 
UNITED STATES DISTRICT COURT 
T OF NEW Y 
SOUTHERN DISTRIC N ORK pi AY, 
Sao eo few?’ oon | 


NEREUS SHIPPING, S.A., as Agents 
for Owners, 


Plaintifé, aa oY 
-against- a 
HIDROCARBUROS Y DERIVADOS, C.A., 74 ‘cies a oF : 
. ‘ ’ . or,» @ 
Defendant. Ki Sin © se BE 
= rt ee = w& So: 
PAT ae ete Paces, ce ens ee” ee ? = = 2. . ‘ 
eS 


’ : + ae eae 


Plaintiff, as and for its complaint heeabeke ‘alleges i 
Pas vy er aes Gas aves ise s 
as follows: ‘ a 
; es: as Sagat, Ales, 
l. This is a case of admiralty and maritime «- - wigs Hoe 
40 DE PGGe ee oe) wre 
jurisdiction and is an admiralty and maritime claim within. ‘the .", 
meaning of Rule 3{h) as hereina“ter more fully appears,: ee asee 


ae oh HOTS . 
2. At all of the times hereinafter “mentioned, i 
“90 189° SE ghts, * 

Plaintiff, NEREUS SHIPPING, S.A., was and now is a “corporation 

> ¥ ses WAT 

organized and existing under and by virtue of the PF Liber! a 
' as 28 “ g+,* 
with an office and principal place of business at 35-39 aKes 
Miaouli, Piraeus, Greece and it was and still is the Agent for: + 
é ‘ "4 f 
Owners of various vessels. Si % "y 


es 


3. At all of the times hereinafter mentioned, 
Defendant HIDROCARBUROS Y DERIVADOS, C.A. was and now is a 
corporation organized and existing under and by virtue of the 
laws of Venezuela with an office and place of business at 


Apartado 59021, Caracas, Venezuela. 


& \ 
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Exhibit I Annexed to Affidavit of Patrick V. Martin 


AS AND FOR A FIRST CAUSE OF ACTION 


Me On or about January 27, 1971, Plaintiff, as Agent 
for Owners of varicus vessels, and Hidrocarburos Y Derivados, 
C.A., as Charterer (hereinafter referred to as "Defendant"), 
entered into a contract of affreightment for the carriage of 
crude and/or dirty petroleum products and/or harmless dry bulk 
commodities in trade’ between Persian Gulf excluding Fao and - : 
Abadan and United Kingdom or Continent, Gibraltar Hamburg Range, 


option Scandinavia within Institute Warranty Limits or one or 
two safe ports Mediterranean excluding Israel and Egypt. option 
Canary Islands but always excluding all Communist or Communist: *! 


‘ 


controlled countries (hereinafter referred to és the "COA"),i a: 


copy of which is annexed hereto and ma@e a part hereof as one a 


i t “ie ° 


Exhibit A. 

5. The COA required Plaintiff, as Agent for Gunes,” 
to lifc 696,004 long tons of cargo, 10% more or less per year at 
Owners’ aption, fairly evenly spread for a period of three years. 

6. On or about October 26, 1973, pursuant to 

instructions received from Defendant, the S.S. POETIC performed 
the thirteenth lifting under the COA and properly loaded at 
Ras Tanura and discharged on November 28, 1973 at La Curona. 
As a result of that voyage, Plaintiff incurred port expenses of 
$344.18, which money Defendant has agreed to’ reimburse under the 
COA. 

7. Defendant is liable to Plaintiff under the -erms 


of the COA for reimbursement of port expenses in the amount of 


$344.18, no part of which has been paid, although duiy demanded. 


o ‘ : ate =f 
; by 
; : 
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AS AND FOR A SECOND CAUSE OF ACTION 


8. Plaintiff repeats and realleges each and every 
allegation contained in paragraphs 1 through 5 herein. 
9. Clause 7 of the COA provides as follows: 


"7, HOURS FOR LOADING AND DISCHAKGING. The 
number of running hours specified as Jaytime in Part 
I shall pe permitted the Charterer as iaytime for wiv 
loading and discharging cargo; but any delay due to 
the Vessel's condition or breakdown or inability of the ‘< 
Vessel's facilities to load or discharge cargo within. 
tue time allowed shall not count as used laytime. If 
regulations of the Owner or port authorities prohibit 
loading or discharging of the cargo at night, time 
so lost shall not count as used laytime; if the Charterer, 
shipper or consignee prohibits loading or discharging at 
night, time so lost shall count as used laytime. Time 
consumed by the vessel in moving from loading or discharge 
port anchorage to her loading or discharge berth, : 
discharging ballast water or slops, will not count as ° 
used laytime." 


Paragraph H of Part I of the COA provides as follows: 


"H. Total Laytime in Running Hours: 72 hours weather 
working excluding Sundays and holidays unless used.” 


‘ 
2 9 a 
1, FSCO 


10. Clause 8 of the COA provides as follows: r 


"8, DEMURRAGE. Charterer shall pay demurrage 
per running hour and pro rata for a part thereof «at 
the rate specified in Part I for all time that loading 
and discharging and used laytime as elsewhere herein 
provided exceeds the allowed laytime elsewhere herein 
specified. If, however, demurrage shall be incurred at 
ports of loading and/or discharge by reason of fire, 
explosion, storm or by a strike, lockout; stoppage or 
restraint of labo. or by breakdown of machinery or 
equipment in or about the plant of the Charterer, 
supplier, shipper or consignee of the cargo, the rate 
of demurrage shall be reduced one-half of the amount 
stated in Part I per running hour or pro rata for part 
of an hour for demurrage so incurred. The Charterer 
shall not be liable for any demurrage for delay caused 
by strike, lockout, stoppage or restraint of labor for 
Master, officers and crew of the Vessel or tugboat or 
pilots." ir 


Paragraph F of Part I of the COA provides as follows? 


- 


vw a 
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“Pp, Freight Rate: Worldscale One Hundred and Thirty 
(WS 130) (See Clause Six) per ton (of 2240 lbs. 
each) ." 


Typewritten Clause 6 of the COA provides as follows:. . 


"Freight rate, extras and demurrage to be paid at 
the rate of Worldscale One Hundred and Thirty (WS.130) 
in accordance with Worldscale rates in effect on esting”: 


date." 
Paragraph I of Part I of the ™- provides as follows: 


"I, Demurrage per day: Per the worldscale allowance. erm ae 
based upon the nominated vessel's Serres plus 
thirty (30) percent." , He PES Risto 


ll. Typewritten Clause 5 of the COA:pravides as” “te! 


follows: ae ati 
“Any increase in War Risk Insurance premiums! on. vessel | 
and/or crew and/or Crew War Bonuses over those in 
effect as of date of this contract to:.be for. Charterer" 8 


account." — 
ee oe 


' . 
mF 2 Bee a. a c& 6 


12. Pursuant to instructions “from oe the. 
Pe Lis 


MAJESTIC performed the fourteenth lifting under che. COA and 


ite 


completed loading at Ras Tanura on January 2, 1974 and completed. 


rete f 4 ‘ 


her discharge at! {La Plata on February 7, 1974. As a “result of | 
loading at Ras Tanura, which was a breach of the Vessel's 
Institute Warranties under the Vessel's hull insurance soiicy:.”" 
the Owners were assessed an additional war risk greens in the 


ae 
amount of $15,000.00, which amount is owed by Defendant. In 4 


ie ‘ 


addition, as a result of the time used in loading and discharging, 
Plaintiff is entitled to demurrage in the amount of $68,529.18. 
13. Defendant is liable to Plaintiff under the terms, 


of the COA for demurrage and war risk premiums in the amount of 


$83,529.18, no part of which has been paid, although duly — 


demanded. 
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AS AND FOR A THIRD CAUSE OF ACTION 


14. Plaintiff repeats and realleges each and every 


allegation contained in paragraphs 1 through 5 herein. 
ae te rtd s 


15. Pursuant to instructions from Defendant, the 


*~ 
t 
- 


TROPIC performed the fifteenth lifting under the COA. ‘The 
al ‘ see ot 2 BAG 
Vessel completed loading at Ras Tanura on February ate 1974. 
ef 
and got underway for La Curona. Prior to her ‘arrival at La Curone ; 


the Vessel was directed by Defendant to deviate to Cabo San . 


Antonio and Algeciras. The Vessel completed’ discharging on .:... 
April 5, 1974. Under the provisions of the COA, deviation -" 
expenses in the amount of $30,032. 26 are RS 
16. Under the provisions of clause 8 of the COA,’ 
demurrage in the amount of $143, 355.47 was ‘earned by the TROPIC. 


oe bed 


17. Defendant is liable to Plaintift under the terns: Lt, 


of the COA for deviation expenses and demurrage in the total 


Fi pir 


amount of $173, 387. 73, no part of which has been ak although. 
‘ ae eae iors, P 
duly demanded. 


AS AND FOR A FOURTH CAUSE OF ACTION 2D 26Pebere G’! 


18. Clause 2 of the COA provides, in part, as follows: 
hat 
“PREIGHT. Payment of freight shall:be made by ak s 
Charterer without discount upon delivery of cargo at 
destination * * * . " 


19. Pursuant to instructions from Defendant, the 
MAJESTIC performed lifting number 16. The Vessel completed 
loading at Ras Tanura on March 10, 1974 and completed discharging 
on April 25, 1974. Although the freight was due on April 25, 


1974, freight was not paid until May 13, 1974 and $3,930.92 


emesis wn 
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in interest was earned by Owners as a result of the late payment 

of freight. Under the provisions of Clause 8 of the COA, 

demurrage in the amount of $143,797.20 was earned by the vessel. 
20. Defendant is liable to Plaintiff under the sotne" 


of the COA for late payment of freight interest and for demurrage 
in the total amount of $147,728.12, no part of which has been - be 
2%, Ebates | 
paid, although duly demanded. i, 
es “4 percflora ¢ 


AS AND FOR A F7! ~ CAUSE OF ACTION 


R ’ 
‘ , ae FE™? a : 
21. Plaintiff repeats and realleges each and every 
nf LE ZELG 
allegation contained in paragraphs 1 through 5 herein. 
' hipesa tea 
22. Pursvant to instructions from Defendant, th: 


white 


MAJESTIC performed lifting number 17. The vessel completed a ie 
*2 pray? uerae as 
loading at Ras Tanura on June 4, 1974 and discharged her cargo... 


of 64,164.64 long tons of crude oil at Mohammedia on July ll, ‘: 


ve ‘ die 


1974. Under the provisions of Clause 2 of the COA, freight a). 
the amount of $770,424.17 was 2arned by the Vessel. Under the 
provisions of Clause 8, demurrage in the amount of $61,432.29 
was earned by the Vessel. 

23. Defendant is liable to Plaintiff under the terms 
of the COA for demurrage and freight in the total amount of 
$831,856.46, no part of which has been paid, although duly | 


demanded. 


AS' AND FOR A SIXTH CAUSE OF ACTION 


24. Plaintiff repeats,and realleges each and every 


allegation contained in paragraphs 1 through 5 herein. ' 
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25. Typewritten Clause 1 of the COA provides as 
follows: 

“This Contract of Affreightment will remain in full 
force and ef7Zect for a total quantity of 600,000 long 
tons ten (10) percent more or less per year at Owner's 
option fairly evenly spread for a period of three (3) 
years." 

26. Under the terms of the COA, Defendant was required 
to accept the nomination of a vessel from Plaintiff in accordance 
with the terms of Clause 1 of the COA. Nevertheless, Defendant 
has refused to accept the nomination of the TROPIC to perform 
the eighteenth lifting. | Dany ‘ 

27. As a result of Defendant's breach of the COA by’ 
refusing the nomination of the TROP!< to perform the eighteenth © 
lifting and by the non-payment of freight due on the seventoanth 
lifting, Plaintiff has invoked the guarantee provisions. of the 
COA, demanding that the guarantor, Compania Espanola de Petroleos, 
S.A., perform the balance of the COA. er 

28. By reason of the wrongful termination of the COA 
by Defendant, Plaintiff will suffer damages in the amount of 
$3,°02,970.00, as near as can be presently ascertained, no part 
of which has been paid by Defendant. 

WHEREFORE, Plaintiff NEREUS SHIPPING, S.A., demands 
jucgment in ics favor against Defendant HIDROCARBUROS Y DERIVADOS, 
C.A. con the First, Second, Third, Fourth, Fifth and Sixth causes 


of action herein in the total amount of $4,236,845.67, together 


“ith interest and costs. BURKE & PARSONS 


By 


rneys fo laintiff 
52 Wall St~ cet 
New York, New York 10005 
(212, 344-1630 


(Verified) 


ae et 


MEMORANDUM-OPINION OF STEWART, D.J. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF neW YORK 


o = es @ «se s& @ sf es es @o2 eo 2 @ ©| --—- —- x 
HIDROCARBUROS Y DERIVADOS, C.A., 
PL@intit rT, 
-against- 75 Civ. 463 
NEREUS SHIPPING, S.A. and 
COMPANIA ESPANOLA DE PETROLEOS, 
Bikes 
Defendants. 
os eo @ ws eee @eeeeeeesee® ® @ x 
In the Matter of the Arbitration 
between HIDROCARBUROS Y 
DERIVADOS, C.A., 
Petitioner, : 75 Civ. 464 
-against- 
NEREUS SHIPPING, S.A., 
Respondent. 
-— oo ao eo = = oe a ae a ae) aoa ao ee Fe 


MEMORANDUM AND ORDER 
STEWART, DISTRICT JUDGE: 
Upon consideration of the affidavits and memoranda 
submitted and the hearings held before this court, we order 
the consolidation of the pending arbitration proceedings 


between Nereus Shippinv, S.A. ("Nereus") and Compania Espanola 
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€ 


de Fetroleos, S.A. ("Cepsa"), on the one hand, and 

Nereus and liidrocarburos Y Derivados, C.A. (“Hideca"), 
1/ 

on the other. There is sufficient power in 4 federal 

district court to compel consolidation of two related 

arbitration proceedings, under Rules 81(a)(3) and 42(a) 

of the Federal Rules of Civil Procedure, and under 

9 U.S.C. §4, even where the agreements to arbitrate 

are embodied in separate contracts (although there is 

one common party to both agreements), and neither of 


the separate contracts provide for consolidated arbitra- 


tion. Robinson v. Warner, 370 F. Supp. 828 (D. R.I. 


1974). ee also Vigo Steamship Corp. v. Marship Corp., 


26 N.Y.2d 157, 309 N.Y.S.2d 165 (1970) (dictum). 


Cc 


1/ ‘t.:e facts surrounding these cases are set forth in 
our memorandum of December 18, 1974, in the related 
case of Compania Espanola de Petroleos, S.A. y. 
Nereus Shipping, S.A., 74 Civ. 5102. The clerk is 
directed to file a copy of the instant memorandum and 
order with the file in that case. 
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Here the case for consolidation is even stronger. Instead 


ay 


of two separate contract agreements, there is but a single 
charter agreement between Nereus and Hideca, with a guarantee 
by Cepsa embodied in Addendum 2 of the Hideca-Nereus agreement. 
We believe that consolidation would be advantageous, 
since it would avoid the additional time and expense of separate 
proceedings in two matters involving common questions of law 
and fact. In addition, consolidation would avoid the possibil- 
ity that one of the parties would be subject to inconsistent 
results. Robinson v. Warner, supra, at 829. Moreover, we do 
not believe that any party will be prejudiced by a consolida- 
tion of the two arbitration proceedings. While it is true that 
Nereus gained an apparent tactical advantage in appointing 
two arbitrators who in turn appointed a third arbitrator in 
the Nereus-Cepsa dispute, Nereus will be assured of an impartial 
arbitral tribunal by our decision to consolidate. The mere 
tactical advantage Nereus gained by Cepsa's previous unwilling- 
ness to accede to arbitration should not militate against con- 
solidation in the absence of a specific showing that consolida- 
tion will be prejudicial to "a substantial right." As the New 
York Court of Appeals has noted in a similar admiralty case, 
"the mere desire to have one's dispute Fcard separately does 


not, by itself, constitute a ‘substantia ight.'" Vigo Steam- 


IS 


ip Corp. v. Marship Corp., 26 N.¥.2cd 157, 162, 309 N.Y.S.2d 


165, 168 (1970). (citation omitted). 
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While both Hideca and Cepsa are ugreeable to 
consolidation of the two arbitration proceedings, Nereus 
is not. Nereus contends that there is no precedent for 
consolidating two arbitration proceedings where the party 
common to both proceedings opposes consolidation. Although 
we have found no case ordering consolidation in such circum- 
stances, we do not believe that this court is without power, 
in its discretion, to order consolidation where commun ques- 
tions of law or fact are present. It is also within our dis- 
cretion, we believe, to order consolidation before a panel 
of five arbitrators, even though the parties originally agreed 
to arbitrate their disputes before a panel of three. See 
Showa Shipping Co., Inc. v. Skibs A/S Agnes, etc., (Sup. Ct., 
Sp. Term, N.Y. Cty. 1975). It is thus 
ORDERED, that the two said arbitrations are hereby 
consolidated for all purposes and all claims of the three parties 
shall be heard in said consolidated arbitration before one panel 
of arbitrators; and it is further . 
ORDERED, that the arbitration panel who shall hear 
all claims shall consist of five members one of whom shall be 
chosen by plaintiff Hideca, one chosen by defendant Nereus, 
one chosen by defendant Cepsa, and those three chosen shall 
choose the remaining two ayvbitrators, and it is further 


ORDERED, that a copy of this order be served upon 
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the arbitrators appointed in the arbitration previously 
pending between plaintiff and defendant Nereus, and those 
appointed in the arbitration previously pending between 
defendants Nereus and Cepsa. 


SO ORDERED. 
{ aa 
CC Pa Ae Crecn KW 
~ United States District 


New York, N.Y. 
March 2}, 1975. 
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NOTICE OF APPEAL 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HIDROCARBUROS Y DERIVADOS, C.A., 
Plaintiff, 
NOTICE OF APPEAL 
- against - 
75 Civ. 463 (CES) 
NEREUS SHIPPING, S.A., and 
COMPANIA ESPANOLA DE PETROLEOS, S.A., 


Defendants 


Notice is hereby given that NEREUS SHIPPING, S.A., 
defendant above named, hereby appeals to the United States Court 
of Appeals for the Second Circuit from the Memorandum, Decision 
and Order of the Honorable Charles E. Stewart, Jr., dated 
March 20, 1975, directing NEREUS SHIPPING, S.A., to arbitrate 
with HIDROCARBUROS Y DERIVADOS, C.A., and COMPANIA ESPANOLA DE 
PETROLEOS, S.A., in a consolidated arbitration before five (5) 
arbitrators, despite the fact that the separate arbitration 
agreements between NEREUS SHIPPING, S.A., and HIDROCARBUROS Y- 
DERIVADOS, C.A., and between NEREUS SHIPPING, S.A., and COMPANIA 
ESPANOLA DE PETROLEOS, S.A., each provided for arbitration before 
a panel of three (3) arbitrators, and in effect dismissing the 


panel of three (3) arbitrators previously appointed in the 
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arbitration between NEREUS SHIPPING, S.A., and COMPANIA ESPANOLA 


DE PETKOLEOS, S.A. 


Dated: March 25, 1975 


BURKE & PARSONS 
By: 
. Loeroep bideed, 
_ K Member of the Firm 
Attorneys for Nereus Shipping,S.A. 
52 Wall Street 
New York, New York 10005 


(212) 344-1030 


Docket No. 75-7207 
In the Matter of the Arbitration 


between 
HIDROCARBUROS y DERIVADOS, C.A., 
Petitioner-Appellee, 
against 


NEREUS SHIPPING, 8.A., 
Respondent-Appellant. 
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DOCKET ENTRIES 


15 Civ. 0464 HIDROGARUBUROS ¥ DERIVADOS VS NEREUS“SuiPPmnc sa” ” “ “STEWART,J. 


PROCEEDINGS 


DATE | | 
: i | | oe 


01-30-15 | Filed application for appointment of arbitrator. Summons issued. 


| 02-13-79 Piled notice of motion for an order appointing a 3rd~arbitrator pursuant io act 9 
(s5). ret. on 2-19-75 
07-13-79 Filed affd-t. of service by David A. Robinson of above motion and supportin,; papers, 
also served application for appointment of arbitrator- served Stepen P, Kyne | 
for thw Respordent Nereus Shipping. S.A. 
02-19-79 Filed respondent's affdvt in reply to petitioner's affdvt. 
03-21-75 Filed Petitioner's REPLY affdvt. in support of motion for appointment of arbitratof DDMAW 


03-21-75 | 


= a ee. —= =. <i Se 8 


Piled memorandum of law in support of of application for appointment of arbitrator) 
by the petitioner. 


| O}21-75 Filed pltf, affdvt. to respond to certain statements made by T. A. Dillion, Jr, a' 
respondemt herein with respect to motion by Hideca for an order staying. 
2 (filed 75CIV.4,63) 
03-26-75 | Filed notice of appeal to the USCA 


for the Second Circuit from Memo. decision of 3-20-75 

| by Respondent Nereus Shipping, S.A. Mailed copie to Donovan, Donovan, Maloof & 
| Walsh. Baker & McKenzie Poles, Tublin, Patestides & Stratakis. 

| Oh—6-75 | Filed notice of proceeding has been certified and transmitted to the USCA for the 

| Second Cirouit on 1-8-75 
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NOTICE OF MOTION FOR APPOINTMENT OF ARBITRATOR 
PURSUANT TO 9 USC §5 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


In the Matter of the Arbitration between 


HIDROCARBUROS Y DERIVADOS, C.A., 3 
75 Civ. 464 (C.E.S.) 
Petitioner, : 


and 
: NOTICE OF MOTION FOR 
APPOINTMENT OF 
NEREUS SHIPPING, S.A., : ARBITRATOR PURSUANT 
TO 9 USC §5 
Respondent. : 


PLEASE TAKE NOTICE that upon the anne:.ed Appl’ cation 
for Appointment of Arbitrator, affidavit of Janna H. J. Bellwin 
and Memorandum of Law the undersigned will move this Court before 
the Honorable Charles E. Stewart, Jr. at Room 2602 of the United 
States Courthouse, Foley Square, New York, N.Y. on the 19th day 
of February 1975, at 9:45 A.M. or as soon thereafter as counsel 
can be heard for an order appointing a third arbitrator in the 
above-named arbitration pursuant to the United States Arbitration 
Act,. 9 USC §5, on the ground that there has been a lapse in the 
naming of such arbitrator and for such other and further relief 


as the Court may deem just and proper. 


PLEASE TAKE FURTHER NOTICE that answering affidavits 


or meioranda, if any, shall be served and filed at least three 


A er 4 
22% 
Nottce of Motton for Appointment of Arbitrator 
Pursuant to 9 USC §5 


days prior to the return date of this moti. 


Dated: New York, New York 
February 7 , 1975 


Yours, etc. 


BAKER & McKENZIE 


ae ere oe ey 


torneys for aia 
5 Park Avenu 

New York, New York 10022 

(212) 751-5700 


TO: BURKE & PARSONS 
Attorneys for Respondent 
52 Wall Street 
New York, New York 10005 
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APPLICATION FOR APPOINTMENT OF ARBITRATOR 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


In the matter of the Arbitracion between 


dIDROCARBUROS Y DERIVADOS, C.A., 


Petitioner, 75 Civ. 464 te. 8.8.) 


and : 


NEREUS SHIPPING, S.A., 
APPLICATION FOR 


Respondent. APPOINTMENT OF 
$ ARBITRATOR 
~<——— ee oe eee eee ho ae ee me me ms mes ee we = - X 


The application of HIDROCARBUROS Y DERIVADOS, C.A. 
respectfully shows: 

1. This application for the appointment of an arbitra- 
tor is made pursuant to §5 of the United States Arbitration Act, 
9 U.S.C. §1 et seq. 

2. The jurisdiction of this Court is based upon 
provisions of the United States Arbitration Act, 9 USC §1 et seq. 
and the admiralty and maritime jurisdiction of this Court. This 
is an admiralty or maritime claim within the meaning of Rule 9(h) 
as hereinafter more fully appears. 

3. The Petitioner, HIDROCARBUROS Y DERIVADOS, C.A., at 
all times hereinafter mentioned was and still is a corporation 
organized and existing under the laws of Venezuela, with an office 
at Av. Feo. de Miranda, Centro Plaza, Caracas, Venezuela 

4. The Respondent, NEREUS SHIPPING, S-.A., at all times 


hereinafter mentioned was and still is a corporation organized 
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and existing under the laws of Liberia, with its principal place 
of business at 35-39 Akti Miaouli, Piraeus, Greece, and an office 
and place of business at 1041 Third Avenue, New York City, New 
York, care of Triton Shipping, Inc. 

5. Petitioncr and Respondent entered into a contract 
of.affreightment dated January 27, 1971, New York, New York 
which pro: ides for the transportation of crude oil and/or dirty 
petroleum products from the Persian Gul to Europe, starting 
sometime between November 15, 1971 and January 15, 1972 and 


continuing for a period of three years. 


6. The contract of affreightment contains the follow- 
ing clause relating to arbit “ition: 


"24. ARBITRATION. Any and all differences 
and disputes of whatsoever nature arising out 
of this Charter shall be put to arbitration in 
the City of New York or in the City of London 
whichever place is specified in Part I of the 
Charter pursuant to the laws relating to 
arbitration there in force, before a board of 
three persons, consisting of one arbitrator to 
be appointed by the Owner, one by the Charterer, 
and one by the two so chosen. The decirion of 
any two of the three on any point or points shall 
be final. Either party hereto may call for 
such a: itration Ly service upon any officer 
of the other, wherever he may be found, of a 
written notice specifying tre name and address 
of the arbitrator chosen by the first moving 
party and a brief description of the disputes 
or differences which such party desires to put 
to acbitration. If the other party shall not, 
by notice served upon an officer of the first 
moving party within twenty days of the service 
of such first notice, appoint its arbitrator 
to arbitrate the dispute or differences specified, 
then the first moving party shall have the 
right without further notice to cppoint a second 
arbitrator, who shall be a disinterested 
person with precisely the same force and effect 
as if said second arbitrator has been appointed 
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by the other party. In the event that the two 
arbitrators fail to appoint a third arbitrator 
within twenty days of the appointment of the 
second arbitrator, either arbitrator may apply 
to a Judge of any court of maritime jurisdiction 
in the city above-mentioned for the appointment 
of a third arbitrator, and the appointment 

of such arbitrator by such Judge on such 
application shall have precisel, the same force 
and effect as if such arbitrator had been 
appointed by the two arbitrators. Until such 
time as the arbitrators finally close the 
hearings either party shall have the right by 
written notice served on the arbitrators and on 
an officer of the other party to specify further 
disputes or differences under this Charter for 
hearing and determination. Awards made in 
pursuance to this clause may include costs, 
including a reasonable allowance for attorney's 
fees, and judgement may be entered upon any 
award made hereunder in any Court having 
jurisdiction in the premises." 


7. The parties, in Part I of the contract of affreight- 
ment, chose New York as the place of arbitration. 

8. Controversies having arisen between Petitioner 
and Respondent with reference to the contract herein referred to, 
Petitioner, on or about August 23, 1974, by its attorneys, Baker & 
McKenzie served a Notice of Arbitration on Respondent naming 
as one of the arbitrators Professor Andreas F. Lowenfeld of the 
New York University School of Law and setting forth its claims. 

9. On September 9, 1974, Respondent, by a letter from 
its attorneys, Burke & Parsons, named Lloyd C. Nelson as its 
arbitrator and set forth its claims. 


10. A third arbitrator has not yet been chosen by 


Professor Lowenfeld and Mr. Nelson in accordance with the terms 
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of the contract. Consequently, there has been a lapse of some 


four months in the naming of such third arbitrator. 


ll. Petitioner, desirous that the arbitration proceed 


forthwith so that an essential advantage of arbitration, the 


prompt resolution of disputes, may be realized, makes this 


application pursuant to §5 of the United States Arbitration Act 


which reads in pertinent part: 


". . . if for any other reason there shall be 

a lapse in the naming of an arbitrator or 
arbitrators or umpire, or in filling a vacancy, 
then upon the application of either party to 
the controversy the court shall designate and 
appoint an arbitrator or arbitrators or umpire, 
as the case may require, who shall act under 
the said agreement with the sime force and 
effect as if he or they had been specifically 
named therein; .. ." 


WHEREFORE, Petitioner moves the Court for an order 


designating and appointing a third arbitrator, who shall act 


under the said agreement with the same force and effect as if 


he had been specifically named therein. 


Respectfully submitted 


BAKER & McKENZIE 


‘ the Firm) 
ttorneys for Petitioner 
375 Park Avenue 
New York, New York 10022 
(222)  ‘75i-5:760 


~p 
Y 
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ORDER DESIGNATING ARBITRATOR 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


eo dik Gotan a dep eas bb an SO Sin ee ON ES SE AN ee See SEP an RED aS nae SP en Ee ae re naw ae > 4 
In the Matter of the Arbitration between 
HIDROCARBUROS Y DERIVADOS, C.A., $ 
75 Civ. (C. 2.85) 
Petitioner, : 
and ; 
ORDER DESIGNATING 
NEREUS SHIPPING, €.A., 8 ARBITRATOR 
Respondent. : 
ae ee ee ows eo eee eee eee eee eee eee ee eee p 4 


An application having been duly made by HIDROCARBUROS 
Y DERIVADOS, C.A., the Petitioner, for an order appointing an 
arbitrator pursuant to a contract to arbitrate between the parties 
hereto, and the Court having considered affidavits in support of 
and in opposition to the motion, and having heard the argument 
of counsel, and it appearing to the Court that there has been a 
lapse in the appointment of an arbitrator provided for in the 
said contract because the arbitrators selected by each party 


have been unable to agree upon a third arbitrator, it is 


ORDERED, that the application of the petitioner herein 
be and the same hereby is granted and that be, 
and he hereby is, designated and appointed an arbitrator; and 


that the said shall act under the said 


contract to arbitrate between the parties herein with the same 


oe 


Order Designating Arbitrator 


force and effect as if he had been designated by the said 


arbitrators heretofore nominated by the parties hereto. 


Dated: New York, New York 
: Sere 


United States District Judge 
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AFFIDAVIT OF JANNA H. J. BELLWIN IN SUPPORT OF MOTION 
FOR APPOINTMENT OF ARBITRATOR 9 USC §5 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


we ee we we ee we ee ee eee p 4 
In the Matter of the Arbitration between 
HIDROCARBUROS Y DERIVADOS, C.A., 
Petitioner, 7S ‘Civ. tC. 2. S;:) 
and $ 
NEREUS SHIPPING, S.A., AFFIDAVIT 
Respondent. 
ened > 4 


STATE OF NEW YORK ) 
) ss.:; 
COUNTY OF NEW YORK) 

JANNA H. J. BELLWIN, being duly sworn deposes and says: 

1. I ama member of «he Bar of the State of New York 
and of this Court and an associate with the firm of Baker & 
McKenzie, counsel for petitioner Hidrocarburos y Derivados, C.A. 
("Hideca") and I make this affidavit in support of petitioner's 
application for the appointment of a third arbitrator pursuant to 
the United States Arbitration Act, 9 U.S.C.§5. 

2. Petitioner and respondent Nereus Shipping, S.A. 
("Nereus") entered into a contract of affreightment dated January 
27, 1971 which provided for the chartering of oil tankers by 
Hideca from Nereus to carry a total of approximately 600,000 tons 


of crude oil per year for three years. A copy of that contract 


of affreightment is annexed as Exhibit A hereto. 
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3. During the course of the contract of affreightment 
disputes arose between Hideca and Wer:.as regarding certain actions 
taken by both parties and the interpretation of certain contract 
terms and procedures. 

4. On August 23, 1974 Hideca by its attorneys, Baker & 
McKenzie, served a Notice of Arbitration pursuant to Clause 24 
of the contract of affreightment on Nereus naming as one of the 
arbitrators Professor Andreas F. Lowenfeid of New York University 
School of Law and setting forth its claims. A copy of that 
Notice of Arbitration is annexed as Exhibit B hereto. 

5. On September 9, 1974 defendant eus by letter to 
Baker & McKenzie from its attorneys, Burke & Parsons, named 
Lloyd C. Nelson as an arbitrator and set forth its claims. A 
copy of that letter is annexed as Exhibit C hereto. 

6. Since September 9, 1974 no third arbitrator has been 
chosen by Professor Lowenfeld and Mr. Nelson. I was informed by 
Professor Lowenfeld in late November that he and Mr. Nelson had 
agreed upon an arbitrator Lawrence E. Walsh, former U.S. District 
Judge, but. that Judge Walsh had declined. 

7. More recently I asked Prof. Lowenfeld about the 
status of the third arbitrator and he indicated that several 
proposals had been made but none had been agreed upon. I was 
informed that Professor Lowenfeld has suggested Judge Stanley 
Fuld, Judge Samuel C. Coleman, Mr. Bayless Manning, Mr. Robert 
Hellawell, Mr. Francis T. P. Plimpton, Mr. Whitney North Seymour, 


Mr. Orisen S. Marden, Mr. John J. Barret, and Mr. Edward J. Ross, 
XV 
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as experienced attorneys in international and/or admiralty matters. 
I was further informed that Mr. Nelson suggested Mr. Donald L. 
Caldera, Mr. Harry Hunter, Mr. Hammord Cederholm, Mr. H.- B. Smith, 
Mr. Ferdinard Sauer and Mr. Donald gubrod who are commercial 
maritime people. 

8. The United States Arbitration Act, 9 U.S.C. §5 
provides in relevant part: 


"If in the agreement provision be made for a 
method of naming or appointing an arbitrator 
or arbitrators or an umpire, such method 
shall be followed; but if no method be pro- 
vided therein, or if a method be provided and 
any party thereto shall fail to avail himself 
of such method, or if for any other reason 
there shall be a lapse in the naming Of an 
arbitrator or arbitrators or um ire, Or in 
filling a vacancy, then upon the application 
of either party to tle controversy the 

court shall designate and appoint an 
arbitrator or arbitrators or umpirc, as the 
case may require, who siall act under the 
Said agreement with the same force and effect 
as if he or they had hcen specitically 

named therein; (emphasis supplied) 


9. ‘There is no indication if and when the two existing 
arbitrators will agree on a third member of the panel. 

10. There has clearly been a lapse of almost five months 
in the appointment of the third arbitrator and the Court should 
now move to prevent any further delay in the proceeding. See 
Plaintiff's Memorandum of Law in Support of Application for 
Appointment of Arbitrator submitted herewith ("Plaintiff's 


Memorandum") pp.1-3. 


1l. The purpose of arbitration is the speedy resolution 
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of disputes and Hideca is being prejudiced by the delay in these 
proceedings. . 

12. As set forth in the Affidavit of Lawrence W. Newman 
dated January 17, 1975 and attached as Exhibit D hereto, 
Nereus desires to proceed more quickly against Hideca's guarantor, 
Compania de Petroleos, S.A. ("Cepsa") to the detriment of Hideca's 
rights to have its claims heard in the arbitration proceeding 
it has instituted. 

13. The applicant is proceeding by Order to Show Cause 
rather than proceeding by motion because time would not permit 
the making of a motion of the required notice because the appli- 
cant is also simultancously moving for a temporary restraining 
order and preliminary injunction enjoining the arbitration between 
Nereus and Cepsa from proceeding pending the outcome of the Hideca~ 
Nereus arbitration. These actions are related and must be heard 
together in order for the Court to have a true understanding of the 
situation and relief claimed. See Hidrocarburos y Derivados, C.A. 
v. Nereus Shipping, S.A. and Compania Espanola de Petroleos, S.A. 
7S Cx¥% to be filed simultaneously. 

14. Mr. David L. Maloof of Donovan, Donovan, Maloof 

& Walsh, co-counsel to Hideca gave notice of this order to show 
cause to Mr. Thomas Dillon of Burke & Parsons, attorneys for 
Nereus by telephone on January 30, 1975 as set forth in his 
affidavit submitted in Hidrocarburos y Derivados, C.A.._v. Nereus 
Shipping, S.A. and Compania Espanola de Petroleos, S.A. 75 Civ. 


to be filed simultaneously herewith. Although Cepsa is not 
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named in this action, I gave notice by telephone on January 29, 
1975 to Mr. Patrick V. Martin of Poles, Tublin, Patestides & 
Stratakis, attorneys for Cepsa. Messrs. Burke & Parsons and 
Messrs. Poles, Tublin, Patestides & Stratakis have consented to 
appear for argument on this motion for appointment by the Court of 
the third arbitrator. 

15. No prior application for the relief sought herein 


has been made by or on behalf of the applicant to this or any 


other Court. 


FOR THE FOREGOING REASONS, Hideca respectfully requests 
this Court to appoint the third arbitrator in the arbitration 
pending between Hideca and Nereus because of the lapse in time and 


to prevent any prejudice to liideca or in the alternative to set 
a time limit for agreement on a third arbitrator by Professor 


Lowenfeld and Mr. Nelson. 


Sworn to before me this 


Zot. day of January, 1975. 


Gaede (oti bors ’ 
Notary Public 


GOLDIE FAUTSTSR 3 


Notary Pubic. © “> 7). 7 York 
Nc. 0? ; 
Oualifiet ia” 4 
PA; CBC vic: ‘ aay 


Commicsicn oxy 6-5-8 ou, ivsd 
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EXHIBIT A--CONTRACT OF AFFREIGHTMENT ANNEXED TO 
AFFIDAVIT OF JANNA H. J. BELLWIN 


Identical to Exhibit 1 annexed to Affidavit of Thomas 
A. Dillon, Jr. printed herein at pages A48 to A54. 


EXHIBIT B--NOTICE OF ARBITRATION (HIDECA TO NEREUS) 
ANNEXED TO AFFIDAVIT OF JANNA H. J. BELLWIN 


Identical to Exhibit C annexed to Affidavit of Patrick 
V. Martin printed herein at pages Al7 to Als. 


EXHIBIT C--LETTER DATED SEPTEMBER 9, 1974 ANNEXED 
TO AFFIDAVIT OF JANNA H. J. BELLWIN 


Identical to Exhibit D annexed to Affidavit of Patrick 
V. Martin printed herein at page Al9. 


EXHIBIT D--AFFIDAVIT OF LAWRENCE W. NEWMAN ANNEXED 
TO AFFIDAVIT OF JANNA H. J. BELLWIN 


Identical to Affidavit of Lawrence W. Newman printed 
herein at pages Al28 to Al29. 
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AFFIDAVIT OF THOMAS A. DILLON, JR. IN REPLY TO MOTION 
FOR APPOINTMENT OF ARBITRATOR 9 USC §5 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


nan es eon oe a @©& eo oe @2 @ 8 @® @ @. 2 @2 @ @2 2 @* x 
In the Matter of the Arbitration 
between HIDROCARBUROS Y DERIVADOS, C.A., 
75 Civ. 464 (CES) 
Petitioner, 
and RESPONDENT'S 
AFFIDAVIT IN 
NEREUS SHIPPING, S.A., REPLY TO 
PETITIONER'S 
Respondent. AFFIDAVIT 
one ee @ @® e® « @& ees we «eee ae @ = @ x 


THOMAS A. DILLON, JR., being duly sworn, deposes and 
says: 

1. I am an attorney duly admitted to practice before 
this Honorable Court and a member of the firm of Burke & Parsons, 
attorneys for the Respondent NEREUS SHIPPING, S.A. (hereinafter 
sometimes referred to as "Nereus") and am familiar with all 
proceedings heretofore had herein. 

y This affidavit is subm.tted in reply to the motion 
of Petitioner (hereinafter sometimes referred to as "Hideca”) 
dated February 7, 1975, for the appointment of a third arbitrator 
with respect to arbitration proceedings between Petitioner 
and Nereus pursuant to the arbitration clause of a Contract of 
Affreightment dated January 27, 1971 (hereinafter referred to as 
the "Charter”). 


3. The Charter, a true copy of which is annexed as 
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Exhibit A to Petitioner's Affidavit, provided for the carriage 
between ports specified therein of a total of 1,800,000 lony tons 
of cargo, 10% more or less at Owner's (i.e., Nereus’) option 

over a three (3) year period commencing between November 15, 

1971 and January 15, 1972. Typewritten clause 1 of the 

Charter provided as follows: 

"This Contract of Affreightment will remain in 

full force and effect for a total quantity of 

600,000 long tons ten (10) percent more or less 

per year at Owner's option fairly evenly spread 

for a period of three (3) years.” 

4. The three year period of the Charter commenced 
on December 24, 1971, when the first Vessel tendered to load 
the first cargo under the Charter. The total quantity carried 
under the Charter was 1,330,030 long tons, and the quantity 
carried up to July 12, 1974 in the last year of the Charter, 
was 209,751 long tons. No further cargo was shipped by the 
Charterer under the Charter. 

5. So long as the freight rate of the Charter, which 
was Worldscale 130, was less than the prevailing market freight 
rate, Hideca, for a period of approximately two years, performed 
its obligations under the Charter. During said period, 12 
voyages were performed and Hideca promptly paid freight, demurrage 
and expenses as required by the Charter terms. However, after 
the Arab Oil Embargo on October 20, 1973, the market freight 


rates began to decline until by June and July 1974 the market 


freight rate was approximately Worldscale 40. 
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6. The Charter provided for the performance by Hideca 


of che followi~g: 


(i) Shipment of up to 660,000 tons of cargo at a 
freight rate of Worldscale 130 between December 24, 1973 and 


December 24, 1974 (Special Clause 1). 
(ii) Payment of freight "without discount upon delivery 


of cargo at destination” (Part II, clause 2) 
(iii) Payment of demurrage “per running hour and pro- 


rata for a part thereof" (Part II, clause 8 and Special Clause 


6). 


(iv) Payment of “any increase in War Risk premiums” 


(Special Clause 5). 
7. As indicated by the affidavits of Mr. Demetrios 
Xistris, President of Triton Shipping, Inc., a New York 
corporation which acted as agent for Nereus dated July 26, 1974 
and November 25, 1974, annexed hereto and made a part hereof 
as Exhibits 1 and 2, respectively, Hideca failed to pay (i) 
increased War Risk Insurance Premiums in the amount of $15,000.00 
and demurrage of $68,529.18 for voyage 14, which was completed 
on February 21, 1974; (ii) deviation expenses and demurrage of 
$173,387.73 for voyage 15, which was completed on March 16, 1974; 
and (iii) demurrage in the amount of $143,797.20 for voyage 16, 
which was completed on April 10, 1973. Nereus demanded payment 
of these sums from Hideca and, although Nereus received 


assurances that the sums would be paid, Hideca has failed to 


pay them to date. 
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8. When the 17th voyage was completed on July 12, 
1974 with the delivery of 64,164 long tons of oil at Mohammedia, 
Morocco, Hideca defaulted in the payment of freight in the amount 
©. 170,424.17 and demurrage in the amount of $61,432.29, which 
sums have never been paid by Hideca. 

9. After the fundamental breach of the Charter by 
Hideca in failing to pay freight for voyage 17, Hideca indicated 
that it would pay a sum into an escrow account to be opened in 
the joint names of "Burke & Parsons and Baker & McKenzie as 
Escrow Agents", attorneys for Nereus and Hideca, respectively. 
Such account was opened in the First National City Bank, but 
Hideca defaulted in its undertaking to make the payment. 

Annexed hereto and made a part hereof as Exhibit 3 is a copy 
of the Bank's statement for the joint escrow account showing a 
$0000 balance. 

10. On July 26, 1974, Nereus commenced an action 
against Hideca in this Honorable Court, 74 Civ. 3235, and obtained 
an order of attachment of the property of Hideca. The action 
w..s commenced pursuant to Section 8 of the Federal Arbitration 
Act, 9 U.S.C. §8, to obtain security by attachment for claims it 
had which were arbitrable with Hideca. However, no assets of 
Hideca have been located in this country. 

11. On August 14, 1974, Nereus delivered by hand to 
the chartering broker, Long, Quinn & McAleer, a letter demanding 
arbitration with Hideca stating, in part, as follows: 


"In accordance with the terms of the COA 
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Nereus hereby demands arbitration and nominates 
Mr. Lloyd C. Nelson, Orion & Global Chartering, 
Inc., 29 Broadway, New York, New York, as an 
arbitrator. Please promptly advise us of the 
name of the arbiurator appointed by you so 
that the wo so chosen may select the third 
arbitrator." 
The text of Nerev letter demanding arbitration was sent by 
telex by the brokers to Hideca on August 14, 1974 and Hideca on 


the telex acknowledged receipt. 


12. Hidwca did not reply to Nereus' demand and 
nomination of an arbitrator. However, on August 23, 1974, 
Messrs. Baker & McKenzie, as attorneys tor Hideca, served a 
notice of arbitration on attorneys for Nereus, a copy of which 
is annexed to Petitioner's Affidavit as Exhibit B. 

13. The issues to be decided in arbitration based 
upon Nereus' claims are the validity and amount of Nereus' 
claims for (i) unpaid freight on the 17th voyage, (ii) 
calculation of demurrage for voyages 14 through 17, (iii) 
extra War ..isk Premiums, and (iv) damages by reason of Hideca's 
wrongful rejection of the Vessel tendered for the 18th voyage 
thereby ceasing Hideca's ferformance of the Chexter. Each of 
these issues is within the normal category of commercial shipping 
disputes under charter parties, which are arbitrated every day 
in New York by members of the Society of Maritime Arbitrators. 

A copy of the Rules and of the Roster of the Society of Maritime 
Arbitrators are annexed hereto as Exhibit 4. 
14. The notice of arbitration sent by Hideca's 


attorney (Exhibit B to Petitioner's Affidavit), specified four 
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disputes to be arbitrated as claims by Hideca. These disputes 
are quoted herein together with your deponent's comments 
concerning them. 


(a) "Nereus committed a breach of the 
entire charter party.” 


Since the freight market rate as shown 
by the affidavits of Mr. Xistris was 
Worldscale 40 as opposed to the Charter 
freight rate of Worldscale 130, there 
would be no reason for Nereus to decline 
performance and even if it did so, which 
is denied, Hideca would have suffered no 
damages. In any event, this dispute 

is a common dispute under charter 
parties of the kind routinely arbitrated 
by members of the Society of Maritime 
Arbitrators. 


(b) “Nereus improperly withheld from Hideca 
a vessel which Nereus had nominated and Hideca had 
accepted." 


The same comments made with respect to 
cleim (a) apply to this claim. 


(c) “Nereus improperly and wrongfully 
obtained a Court order purporting to attach 
certain assets of Hideca." 


The attachment order of this Honorable Court 
dated July 26, 1974 was intended to obtain 
security under Section 8 of the Federal 
Arbitration Act, 9 U.S.C. §8. No property 
was attached because none could be found and 
certainly Hideca would have no basis to 
recover damages. 


(ad) “Nereus improperly and wrongfully invoked 
the guarantee under the charter party by Compania 
Espanola de Petroleos, S.A." 


Since the so-called guarantee was Addendum 

No. 2 to the Charter and there is a separate 
arbitration pending with Cepsa, this alleged 
dispute appears specious. However, arbitrators 
from the Society of Maritime Arbitrators would 
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be fully competent to evaluate Hideca's claim 
and award damages, if they found it meritorious. 


15. The arbitration clause of the Charter does not 
specify that the arbitrators are to be attorneys, which is 
customary if the parties intended the arbitration to be other 
than a customary commercial maritime arbitration. Petitioner, 
on August 23, 1974, nominated as its arbitrator Andreas F. 
Lowenfeld, Esq., Professor of International Law at New York 
University Law School, after Nereus had appointed M1. Lloyd C. 
Nelson, a member of the Society of Maritime Arbitrators, who is 
not a lawyer but is a shipping executive fully conversant with 


charter party disputes. 


16. Your deponent, following Petitioner's motion, was 


advised by Mr. Nelson that on September 30, 1974 Mr. Nelson 


suggested as the third arbitrator three gentlemen who were 
familiar with shipping and with charter party disputes, 
including Joseph C. Sweeney, Esq., Professor of Admiralty Law 
at Fordham University Law School. At no time prior to February 
13, 1975 (which was 6 days after Petitioner filed its motion 
herein), did Professor Lowenfeld indicate that Professor 
Sweeney would not be acceptable to him as the third arbitrator. 
Mr. Nelson indicated that Professor Lowenfeld informed him on 
February 13, 1975 that Professor Sweeney was not acceptable 
because Raymond J. Burke, Jr. had attended Fordham Law School. 
Mr. Burke, Jr. is not handling this case, but did in the absence 


of your deponent, speak to Mr. Lawrence W. Newman, attorney for 


Petitioner, during July 1974. 
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17. Annexed hereto as Exhibit 5 are copies of three 
letters dated respectively January 16, 22 and 29, 1975 exchanged 
between the two arbitrators, which were furnished to your 
deponent at his request by Mr. Nelson. The letter of Professor 
Lowenfeld dated January 22, 1974 states, in part, as follows: 


"Frankly, I believe that the members of the 
Society of Maritime Arbitrators who you proposed 
in your last letter do not, (so far as I can 
judge without knowing any of them personally) 
quite fill the bill. From what I understand 
of the dispute that we have been asked to 
arbitrate, it goes well beyond the typical 
factual dispute concerning a char“‘er party. 
Indeed, if it had been that kind of dispute, 

I would have been an inappropriate nominee 
myself. My urderstanding is that the dispute 
involves not only a complicated set of facts 
but also questions of conflict of laws, 
possible interpretation of foreign law, the 
effect of unforeseen circumstances, and the 
like. While I have no doubt that you can 
handle these problems, my judgment is that 
the panel would be more successful if the 
chairman were an experienced lawyer or 
judge." 


18. It is clear that Professor Lowenfeld is operating 
under a mistaken notion of the disputes involved in the 
arbitration. As indicated herein, the disputes are under the 
Charter, which is a maritime contract providing for arbitration 
in New York. The Charter is on a customary commercial form known 
as the Essovoy 1969 form and the disputes involve claims for 
(i) extra War Risk Insurance Premiums, (ii) demurrage, (241) 
unpaid freight, and (iv) damages based on the difference between 
the Worldscale rate of 130 stipulated in the Charter and the 


market rate (whether the arbitrators find that Hideca breached 
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the Charter or that Nereus breached it or did not tender a 
Vessel as alleged by Hideca). 
19. The distinguished attorneys referred to in 
paragraph 7 of Petitioner's Affidavit are outside the field of 
shipping, commercial charter party disputes, and maritime 
practice. Your deponent is agreeable to Petitioner's alternative 
request contained in the last paragraph of its affidavit that 
the Court "set a time limit for agreement on a third arbitrator 
by Professor Lowenfeld and Mr. Nelson" but also requests that 
the Court instruct the arbitrators that the third arbitrator should 


be conversant with shipping and charter party disputes. 


Sou bl 


Thomas A. Dillon, Jr. 


Sworn to before me this 
19th day of February, 1975 


wD 


JOSEPH LESTER PARSONS, Il! 
Nalary Public, State ~f New York 
No. 71-7925°75 
Qualified Ir, New York Cctun'y 
mission Expires Marcii 3, 197.57 
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EXHIBIT 1--AFFIDAVIT OF DEMETRIOS XISTRIS DATED 
JULY 26, 1974 ANNEXED TO AFFIDAVIT 
OF THOMAS A. DILLON, JR. 


Identical to Affidavit of Demetrios Xistris (portion 
of Exhibit 3) annexed to Affidavit of Thomas A, Dillon, 
Jr. printed herein at pages A58 to Aél. 


EXHIBIT 2--AFFIDAVIT OF DEMETRIOS XISTRIS DATED 
NOVEMBER 25, 1974 ANNEXED TO AFFIDAVIT 
OF THOMAS A. DILLON, JR. 


Identical to Exhibit 4 annexed to Affidavit of Thomas 
A. Dillon, Jr. printed herein at pages A67 to A69. 


EXHIBIT 3--BANK STATEMENT FOR JOINT ESCROW ACCOUNT 
ANNEXED TO AFFIDAVIT OF THOMAS A. DILLON, JR. 


Identical to Exhibit 3 annexed to Affidavit of Thomas 
A. Dillon, Jr. printed herein at page Al42. 
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EXHIBIT 4--RULES AND ROSTER OF THE SOCIETY OF 
MARITIME ARBITRATORS ANNEXED TO 
AFFIDAVIT OF THOMAS A. DILLON, JR. 


Society of Maritime 
Arbitrators, Inc. 


OFFICERS & DIRECTORS 


SHCIETY OF 


ORCS CT TT eee eT LS Jack Berg 
ARBITRATORS, INC. Secretary ....+ Jones F. Devlin 
Treosurer — John M. Reynolds 
JUNE 1974 Directors 
Mantred W. Arnold John M. Reynolds 
Hammond L. Cedarholm Ferdinand E. Saver 


ROSTER OF MEMBERS 


Charles F. Nisi George T Stam 


Edmund H. Orton George E. Stam 


Stephen J. Stapleton x JR. Wolfson 
17 BATTERY PLACE aah pica J.R. Wolf 
NEW YORK 4, N.Y. 1963-1965 John M. Reynolds 
TELEPHONE: HA 2-2786 1966-1967 Eric A. Skoglund 


1968-1969 John P. Besman 
1970-1971 Ferdinand E. Saver 
1972-1974 Michael A. Van Gelder 
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ROSTER OF MEMBERS 
(*Indicates Associate Member) 


ADEMA, Cees 


Born 1940 

A broker with Skaarup Shipping Corp., Greenwich 
Previously associated with Bunge Corporation, New York 
as broker and operations manager. In latter capacity 
supervised operations of many vessels on time charter and 
voyage. Familiar with all forms of chartering and 
operational problems 

Telephone: (203) 661-8333 


*ANDREAE, Joseph 


Born 1913 

Currently retired after 33 years with Standard Oil of New 
Jersey and various affiliates. Had been Vice-President 
and Director of Esso Tankers Inc. in New York, and 
General Manager of Humble Oil & Refining Co. (Marine 
Division) in Houston. Familiar with all phases of tanker 
« perations and chartering 

Telephone: (203) 354-0672 


ARNOLD, Manfred W. 


Born 1938 
Presently employed by Bank of North America in advisory 
capacity on shipping matters, ship finance and insurance 
adjustments. Previously 13 years with Fritzen- 
Schiffsagentur und Bereederung GMBH and their 
affiliates as Operations Manager in Germany, Japan and 
New York 
Telephone (212)623-7348/ 49 
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AUGENTI, Bruno J. 


Born 1904 

Chairman of the Board Marine Index Bureau, Inc 
Graduate Royal Naval Academy, Leghorn, Htaly. Master 
Mariner's Diploma and served as Merchant Marine 
Officer. For over 30 years retained as consultant and 
surveyor on all types of marine claims involving 
shipowners, charterers, stevedores, etc. 

Telephone: (212) 269-1200 


AXIOTES, George N. 


Born 1912 

Holds unlimited American Masters License. Has held 
executive shore positions in Steamship and Stevedoring 
firms 

Since 1950 operates as Marine Surveyor and Consultant 
including surveys of cargo, stowage, hull surveys, 
condition surveys and pier surveys. 

Address: 129 North Arlington Ave., East Orange, New 
Jersey 

Telephone: (212) BO 9-7968 or (201) OR 4-3072 


BEAUDET, Edward C. 


Born 1915 
Vice President American Union Transport, Inc. Served in 
their chartering deportment since 1946, previously with 
Isbrandtsen-Moller SS Co. Thoroughly experienced in all 
phases of dry cargo chartering, as well as general 
operations. 


Telephone: 725-1200 
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BERG, Jack 


Born 1927 

Graduate of U.S. Merchant Marine Academy 1949 and 
NY.U. School of Low 1958. Sailed as Deck Officer 
American Export Lines and Officer U.S.N. (M.S.T.S.) 
Associated with Continental Grain Co. for past 19 years 
and intimately involved with all forms of Charter Party 
disputes. 

Telephone: (212) 952-8643 


BESMAN, John P. 


Born 1926. 

President of Sagus Marine Corp., Chief Exec. L. Dreyfus of 
London Organization and affiliates for over 20 years; 
includes service in Genoa, London and Montreal; 
negotiated vessels on the Baltic Exchange 

Wide experience in chartering and most other branches 
of general steomship business. 

Telephone: (212) WH 3-1515 or London 628-9600 


*BILTON, Paul M. 


Born 1911. 

Presently with A. Johnson & Co. 

Experienced in all phases of Tanker Chartering and 
negotiation, having served with Paragon Oil Company. 
National Bulk Carriers, Burma Oil, and Worldscale. 
Present Address: 70 Pine Street 

Telephone: (212) 344-7300 
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BOISSEVAIN, Robert F. 


Born 1920. 

Vice President of Chartering Incorporated. Formerly with 
United States Navigation Co., Inc., Conaty Marine 
Chartering and Interoceanic Commodities Corp 

Over 25 years experience in the Steamship industry 
covering mainly all phoses of Operations and all types of 
chartering transactions. 

Telephone: (212) BO 9-1740 


BORCH, Peter 


Born 1921. 

Chartering Mgr. Caemi International, Inc. Formerly Vice- 
President Blidberg Rothchild Agency Corp. After war 
service entered vessel operations, subsequently went inte: 
chartering and has been a broker ever since. Over 25 
years yexperience in all phases of Ocean, Transportation. 
Thoroughly familiar with all forms of charters and 
complications, arising therefrom. 

Telephone: (212) 697-9555 


BOULALAS, Angelos 


Born 1932. 

President of Boulolas Associates, Marine Surveyors and 
Casualty Investigators. Master Mariner with 17 years 
seagoing experience. Formerly with Lamorte, Burns & Co. 
adjusting cases of Average and charter party disputes 
Thoroughly familiar with all phases of operations, 
technical matters, maritime cosvalties, charter party 
disputes, etc. 

Telephone: (212) 944-5590. 
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BRENNAN, Martin L. 


Born 1913 

Retired from Creole Petroleum Corp. in 1972 after 30 
years of service with Jersey Standard and affiliates. Since 
1956 was Creole New York's Marine Advisor. Prior to that 
spent 10 years wih Lago-Aruba Experiencedin all phases 
of tanker operations, chartering, contamination claims, 
demurrage and tonker transportation contracts 
Address: 21 Hofstra Drive, Greenlawn, N.Y. 11740 
Telephone: (516) 427-8544 


BROWER, Wilbur J. 


Born 1920 

Chartering consultant. Engaged in shipping business since 
1936, having been assistant Vice-President in charge of 
chartering of Seneca Coa’ & Iron Corp. and then 
President again at Gannet « reighting, Inc from 1952- 
1968. Familiar with all phases of charte-ing business, with 
particular emphasis on phosphotes and other fertilizers. 
Address: 560 Golf Links Lane, Long Boat Key-Sorasoto 
Florida 


BREWER, W.C. 


President Brewer Shipping Co 

Formerly President of American Coal Steamship Co 
Formerly President of A.L. Burbank & Co. Over 40 years of 
experience in all phases of shipping 

Telephone: (212 WH 4-7026 
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BUSCH, Stephen H. 


Born 1940 

Graduate Maritime College, Fort Schuyler, New York 
Served at sea in U.S. Dry Cargo Lines seven yeors, holds 
Master's license. One year low school, University 
Connecticut. For past five years involved with chartering 
and operations of chemical tankers and contract 
negotiations 

Telephone: (203) 661-3800 


BYRNE, James D. 


Born 1925 

President Omnium Agencies, Inc., Associated with 
Omnium or their affiliates since 1951 as Operating 
Manager and Chartering Manager until appoiritmert as 
Vice-President and Director in 1955 and President in 1973 
Extensive experience in all phases dry cargo tramp 
shipping 

Teleshone: (212) WH 3-5939 


CALDERA, Donald L. 


Born 1935 

Vice President Qualpeco Services Inc., a transportation 
firm - motor corriers, leasing, and diversified consulting 
with emphasis on financial and administrative aspects of 
marine transportation. Formerly officer of Inter-Freight, 
division of American Export Industries, with container and 
break-bulk shipping, trucking, freight forwarding, 
terminals and equipment leasing. Line experience in 
berth line services, containerization, design, operation 
and financing of all types of vessels 

Telephone: (212) 682-5550 Home (914) 591-8894 
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CAMERON, Allen 


Born 1911 

President Buckfield Corp., formerly Vice President 
National Bulk Carriers 1958-1967, consultant to the 
Transportation Industry specializing in operating, 
financing valuation, feasibility analysis end related 
problems. Currently licensed Master, formerly |i. nsed air 
navigation instructor. Wide experience afloat and ashore 
particularly in oil and bulk cargo trades. 

Telephone: (212) 586-3140 of (203) 327-3143. 


CASEY, Edward P. 


Born 1928. 

Vice President of Peabody and Lane, Inc., Boston. 
Associated since 1954 with major New York shipping 
interests in Operations, Chartering and Management. 
Previously sailed for 8 years in Military, Liner and Tramp 
Services. Extensive experience in handling time charter 
and voyage charter disputes on behalf of both owners 
and chorterers. 

Telephone: (617) 482-2550. 


CEDERHOLM, Hammond L. 


Born 1921. 

Vice President operations James W. Elwell & Co., Inc., 
Owners and Operators of Tramp Vessels. Formerly for 13 
years with Chilean Nitrate Soles Corp. as Manager of 
Chartering and Operations of Time Chartered Fleet. Over 
30 years experience managing and operating for major 
time charter operators and fleet owned bulk carriers. 
Telephone: (212) 432-0380. 
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CHAO, James S.C. 


Born 1927. 

President of Foremost Maritime Corporation, before that 
was General Manager of Chartering and Operations. 
Previously in charge of liner services for Chino Merchants 
Steam Navigation Corp. In shipping since 1949, over 10 
years experience at sea and as Port Captain. 
Telephone: (212) 943-2335. 


*CHIARMONTE, Salvatore J. 


Born 1926. 

General Manager and Traffic Logistic Monager 
Continental Grain Company. 25 yeors experience in 
foreign trade with intensive experience in voyage/time 
chartering, tankers(for vegoils and chemicals) dry cargo 
vessels (for meals), barges, liquid and dry bulk terminals, 
operations, documentation, etc. 

Telephone: (212) 952-8656. 


*COLYVAS, C.N. 


Born 1914. 

Manager Charter Operations, with Maritime overseas 
Corp. 

Formerly Operations Manager with Cosmos Shipping 
Corp., and from 1956 to 1968 Port Capt. & Operations 
Mgr. with Niarchos Corp. in N.Y., London, etc. Served at 
sea 1937 to 1956 

Telephone: (212) 867-3500 or Home (516) 883-8656. 
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CRATTY, Richard 


Born 1932 

With United International Shipping Corp., in Oakland, 
Calif 

Formerly with States Marine Lines, American Clipper Line 
and Commodore Chartering Corp. Comprehensive 
experience in all phases of steamship management 
operations and chartering. 

Address: c/o Kaiser Aluminum Corp., Kaiser Center, 
Oakland, California 


DAVIES, William D. 


Born 1897. 

Consultant; was arbitrator on chartering for Department 
of Justice, Admiralty Division 

Experienced in chartering of dry cargo and in berth line 
movements. Insurance broker in New York State 
Telephone: (203) TO 9-2590 


DeBOUTHi' ‘'ER, Alain 


Born 1924 

Associate of Francis A. Martin & Ottaway, Inc., ship 
surveyors, appraisers and marine consultants. Also Vice- 
President and Treasurer of Sumor Shippin,  inc., 
steamship agents and operators. After sea service, active 
in chartering and ship sales since 1951, formerly with 
Farrell Lines, Peninsula Navigation Corp. and later Vice- 
President and Manager of Marine Operations of Grace 
Line 

Telephone: (212) Dl 4-6486 
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DENBY, David E. 


Born 1921 

Operations Manager E.J. Maher, Inc., 1963 to date 
Familiar with current problems of Time Chorters, 
operations and husbandry. 

Telephone: (212) WH 3-4360. 


DEVLIN, Jones F. Jr. 


Born 1899 

Maritime Consultant since retirement from U.S. Lines Co. 
where he wos Vice-President and General Manager of 
Operations for 18 years. Twenty-five years seo 
experience and Ship Master; also managing operator of 
stevedoring and terminal corps. Familiar with all phases 
of chartering. 

During World War il was Genl. Operating Mgr. for 
W.S.A. in London for Iceland, Russia & N.W. Europe 300 
West 108th St., N.Y.C., AC-2-1590 or Box 91, 
Southampton, L.I. (516) AT 3-0077. 


DRAKAKIS, George 


Born 1921 

Vice President in charge of Chartering, Dry Cargo and 
Tanker Vessels for Admanthos Shipping Agency, Inc. Also 
extenstve experience in operations, hull and machinery 
and P & | insurance. 

Telephone: (212) 432-5162. 
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EVANS, George H. 


Born 1908 

Vice President R.J Reynolds Industries. Formerly President 
South African Morine Corp. thence Vice Pres. States 
Morine Corp. Hos completed 50 years in shipping 
business. Served 6 years in command at seo and in high 
level shore-side management since 1947. 

Telephone: (919) 748-2272 or (516) 766-5485. 


FARLEY, Philip W. 


Born 1920 

Independent Investor. During WW Il served with U.S. 
Army Transp. Corp. as Captain, performing cartography 
work. From 1946-1956 Vice Pres. AmericanHowaiianSS 
Co. in Chartering and Special Projects. 1956-1972 Vice 
Pres. Pacific Coast Transport Co. dealing in rancial, 
Chartering and Special Projects. 

Telephone: (212) 355-6726. 


FERALDIS, Eugene 


Born 1900. 

Retired Captain, Greek Navy. For some yeors associated 
with A.L. Burbonk & Co. Currently self-employed as 
moritime consultant. For past 30 years experienced in 
many phases of shipping in the U.S. 

Address: 357 Eost 75th N.Y. 22 

Telephone: 355-7140. 
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FERRIS, Arthur E. 


Born 1910 
Tanker Transportation Consultant to Amerado-Hess 
Corp.. Formerly president of Triton Shipping, Inc. 
Substantial part of life in shipping industry. During war 
with WSA, then Tanker Chartering Manager of Paragon 
Oil Co., prior merger with Texaco. 
Telephone: (516) 365-9830 (Manhasset) 

or (305) 588-0748 (Paim Beach) 


FINLAYSON, Jonn L. 


Born 1928 

Has been in the grain business since 1954. Recently with 
Cargill, inc. as Executive Vice-President he organized and 
directed Cargill's chartering subsidiary. (Greenwich 
Marine, inc.) which acts os chartering broker, manages 
ocean freight market positions and operates owned and 
time chartered vessels 

Present Address: 131 Gayoso, Memphis, Tennessee 


FORTI, Alexander 


Born 1927 

With Cirillo Bros. Petroleum, Inc. Previously with various 
marine subsidiories of Bethlehem Stee! Company 
Thoroughly familiar with chartering and operation of 
tankers and dry cargo, as well os tugboat and borge 
operation 

Telephone: (212) TA 4-5000 
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FOSS, Torstein 


Born 1924 

With ‘Voodward & Dickerson, Inc., Philadelphio, 
Manager Gypsum Div. and Chartering Mgr. In steamship 
business since 1945. Worked as dry cargo and tanker 
chartering broker. Acted os Operations Manager, 
Purchasing Agent and conducted ships repoirs and 
insurance problems. Has been consultant for various 
companies for port development and raw materials 
transportation 

Telephone: (215) 564-5600 


GEORGACOPOULOS, Elftherios or 


GEORGE, E. 

Born 1902 

Greek Navy (Regular) for 30 years. Retired as Rear 
Admiral. 1945-1947 Greek Naval Attache, London, also 
member of Greek Shipping Committee. From 1947 to 
date actively engaged in all phases of shipping and 
chartering for American and Foreign Flag Tramp ships 
and Tankers 

Telephone: Office (212) 344-6783; Home (201) 327-4912 


GEORGES, Jerry 


Born 1924 

Since 1956 with National Shipping and Trading Corp. os 
Secretary-Treasurer and Manager of Insurance and 
Claims Department - Wide experience in handling and 
settling all types of cloims and disputes and corporate 
problems of shipping business - Experience in Public and 
Cost Accounting and active service at seo 

Telephone: (212) 582-3838 
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GINNA, John W. 


Born 1938 

Graduate of U S. )\erchant Marine Academy, Kings Powt 
N.Y. 1959. Served of sea os officer USN and in 
Merchant Marine. Employed by S. Livonos and since 1965 
with Anglo Nordic Shipping (formerly Noess Shipping) os 
Asst. Vice Pres. handling both dry cargo and tanker 
chartering including LPG/LNG product corriers 
Telephone: (212) 582-1000 


GRABFIELD, Phillip R. 

Born 1924 

Executive Vice-President Caem! International inc. In 
shipping since 1948, formerly with W. H. Muller & Co. and 
United Fruit Co. Traffic Dept. Thoroughly experienced in 
brokerage and all phases of shipping 

Telephone: (212) 697-9555 


GRODZICKI, Janusz 


Born 1914 

With A. Johnson Co., Inc.. formerly Director Marine 
Transo. Dept. Agri. Chemicals Group of W.R Grace & Co 
Expesiznce as master manager and charterer of dry 
cargo, tankers and L.P.G. ships. Associote of inst. of 
Chortered Ship brokers, London 

Telephone: (212) 344-7300 


GROS, Robert W. 


Born 1922 

President Spocebrokers, inc. Has been in shipping since 
1947, experienced in liner booking, operations (tanker 
dry cargo and port), sale and purchase, and all forms o} 
chartering 

Telephone: (212) 895-6470 
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HANNA, James 


Born 1899. 

Since 1947 President Marines 3S Co., inc. Served at sea in 
Merchant Marine and U.S.N. (both Worid Wars) 1917-36, 
(fron Cadet to Command). President of Ship Repair Co. 
with extensive experience bath in dry cargo and tanker 
vessels to 1947. Hes authored two books on “Tonker 
Operations” and “Roll-on-Roll-off and Containers.” 
Telephone: (201) 451-1161 Mon-Wed-Fri. 9 a.m.-r00n. 


HELBERG, Keure 


Born 1913. 

Since 1957 ssocicted with Skaarup Chartering 
Corporation as a broker. 

Has been engaged in ship chartering and freight 
management since 1945, either with brokerage concerns, 
liner companies, or grain houses 

Telephone: (212) DI 4-1323. 


HERLIHY, John L. 


Born 1925 

With Space Brokers, Inc. After Navy experience during 
the war and some stevedoring experience started in coble 
brokerage in 1952 and hos been a broker ever since, first 
with F.W. Hartmann & Company, then Shipowners 
Agency, and several othes. Thoroughly familiar with all 
phases of brokerage and charter partie: of all kinds. 
Telephone: (212) 895-6470 or (516) 669-8900. 
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HUKINS, Harold S. 


Pas 1929 

Vice Pres. Bunge Corp. Has been in shipping and 
porticularly the grain export business for 23 years. 
Familia’ with export and import both in England and 
U.S.A. ls @ Director of North America Export Grain Assn. 
and other related Management Associations 
Telephone: (212) 543-6600. 


KLOSTY, Mack G. 


Born 1911. 

Semi retired. Presently arbitrating and shipping 
consultant. In shipping since 1936, V.P. Bulk Carriers Core 
and T.J. Stevenson Co., Inc. Owned, operated U.S. and 
Foreign flag ships. Familior Liner trade. Formed Mack 
Klosty & Co. 1949. Chartering Brokers specializing grain 
and other bulk commodities. Post Pres. Assn. Ship Brokers 
& Agents, Inc. Chairman N.Y. Produce Exchange 
Steamship Cc smittee. 


Telephone: (\ 4) 723-6076 


LANDES, Leslie, N. 


Born 19272. 

President Argonaut Shipping Corp. Shipowner. President 
Naess Shipping 1966-70. Marine executive with Caltex 
1947-66. Experience in general ship management, tanker 
and bulk carrier questions. 

Telephone: 972-1138. 
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LAPSLEY, Claud A. 


Born 1922 

Marine Consultant and Chartering Broker. Pres. Lapsiey 
Associates, Inc. Extensive experience in operation of 
tramp vessels, liners and tanker; experience in terminal 
operations ond stevedoring; experience in chartering for 
bulk, bagged and general dry cargo trade, tankers and 
liquid chemicals 

Address: 744 N.E. 2nd. So. Miami 33132 


LOEFFLER, Christian E. 


Born 1935 

Vice Pres. Yransammonia Inc. (Transportation) and in 
same capacities for Transnitro, inc. Responsible for all 
marine transport which includes voyage and time 
charters, terminals, stevedoring, insurance etc. for 
movement worldwide of liquid and dry fertilizer 
chemicals. Formerly Export Mgr. witin Duval Sales Corp., 
Houston. 18 years in shippir.g 

Telephone: (212) 758-8822 or (201) 895-2219/2612 


LYRITZIS, Nikolaos 


Born 1924 

President of N. Lyritzis Marine, !nc. Has wide engineering 
experience ot sea; also experienced in design work, 
plans, maintenance, repairs, etc. all types of vessels 
Member of Institute of Naval Architects; has Masters 
degree in mechanical engineering 

Telephone: (212) 425-6960. 
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MACK-FORLIST, D.M. 


Born 1911. 

Consulting Engineer, recently retired as Asst. to V.P. and 
as Manager of Contracts Bethlehem Steel Ship building 
Division, Sporrows Point. With them 1931-71. Member 
many professional engineering societies recipient of 
awards from Norwegian and Italian Governments. 
Address: 187 Clinton Ave., Dobbs “erry, N.Y. 
Telenhone: (914) 693-1009 


MANIS, John 


Born 1926 

Secretary-Treasurer Dover Navigation Corp. (ex. Pacific 
SS Agency). Served for 11 years os Treasurer of Maritime 
Brokers; has attended many arbitrations involving all 
types of disputes both dry cargo vessels and tankers 
Telephone: (516) 294.8660 


MARSANO, William F. 


Born 1911 

Currently heading Rami Corp. & Imars Shipping Corp 
active in dry cargo chartering, management and 
operations. In Ailiance Shipping Company Inc. Imports & 
Experts. In Marsano Ship Agency active in Agency field 
Telephone: (212) 954-9245/6/7 
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MATKOVIC, Ivo 


Born 1914 

Vice President, James W. Elwell and Co., Inc. Served 8 
years at sea from cadet to master; has some 22 years 
experience in all phases of steamship management. 
Telephone: (212) 432-0380. 


MEASTER, Charles L. 


Born 1942. 

Vice President of John F. Dillon Inc. Previously served 
several shipping conerns. Experienced in both direct and 
cable brokerage, also operations. 

Telephone: (212) 994-2910 or (203) 661-3777. 


MOHLMAN, George A., Jr. 


Born 1912 

President Western Shipping Co. in charge of Chartering 
ond Operctions. 

Has been in shipping industry since 1933 os supervisor of 
cargo operations; all phases, on Atlantic coast and South 
America served one year with the Maritime Commission 
extensive experience in chartering bareboots, Liberties 
and all type vessels. 

Telephone: (212) 422-8233. 


Page 20 


NICHOLS, Aiexis (Nicolacopoulos) 


Born 1933. 

A native of Greece has had over twenty years of 
experience in the marine transportation industry acquired 
both in the United Kingdom and the United Stotes. Has 
held Management positions with shipowning companies 
and is presently so employe’ Holds degrees from the 
Athens College, University of Edinburgh and is a Greek 
Novy Reservist. 

Telephone: (212) 425-3730. 


NISI, Charles F. 


Born 1918 

Exec. Vice-President Sanko Kisen Corp. (U.S.A.), in 
shipping since 1937. Familiar with all phoses of chartering 
and operations, ship owning and time chartering 
purchase and sales, administration. 
Telephone: (212) 747-9757. 


NOTTINGHAM, Milton G., Jr. 


Born 1921. 

Executive Vice President, Peralta Shipping Agency, Inc., 
Washington D.C. Over 25 years experience in various 
facets of marine transportation including vessel 
operations, port operations, and chartering. Served at 
sea in vorious grades. Primary occupation cliarterer’s 
broker for the ocean transportation of agricultural surplus 
commodities on behalf of se veral foreign governments 
Telephone: (202) 785-3400. 
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*O’RIORDAN, Michael J. 


Born 1933 

Export Manager of Luria Brothers & Co., Inc. Employed by 
this company since 1957. 

Experienced in many phases of Marine Activities, 
primarily Dry Cargo Chartering, especially steel scrop 
and ores, voyage and time charters, operations, steel 
barge construction and operation, vessel construction, 
purchase and sale of vessels, scrapping of vessels, 
stevedoring operations and damage claims 

Telephone: (212) 754-4160 


ORTON, Edmund H. 


Born 1924 

With American Union Transport, inc., Charter 
Department, since 1947 and presently Vice-President. 
Experienced in all phases of dry cargo chartering, 
especially in ores, and concentrates, also experienced in 
charter party details, including demurrage and despatch. 
Telephone: (212) 725-1200 


PARSONS, James L. 


Born 1929. 

President of James L. Parsons Inc., Upper Montclair, N.J., 
chartering brokers. Has had experience in various 
companies engaged in shipping in England, continent 
and the United Stotes since 1952; experience in both 
voyage chartering ond time chartering 

Telephone: (212) 344-3560 (201) 622-5224 
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PASTOR, William HK. 


Born 1915 

Manager, Chartering Department, Barber Steamship 
Lines. Before that was Vice-President in charge of 
Chartering for Mediterranean Agencies. In shipping for 
many yeors, familiar with purchase and sale of ships, as 
well as all phases of chartering and operations 
Telephone: (212) 944-1300 


PATE, Fred E. 


Born 1907 

Presently Management Consultant for the Public Bulk 
Terminal of the port of New Orleans. Was for 22 years 
Vice-President cnd Operations Manager for the Navios 
Corp., and before that in Los Angeles and later the Gulf 
for Isthmian Steamship Compony. Familiar with al! facets 
of chartering and operctions. 

New Orleans Centroport, Box 60046, New Orleans, la 
70160. 

Telephone: (504) 242-4771 


PATERAKIS, George 


Born 1917 

Operations Manager of Notional Shipping & Trading 
Corp. Served eight years at sea. Served as Operations 
Manager of Triton Shipping, Inc., handling U.S. Flag and 
Foreign ships. Thoroughly tomiliar with all kinds of charter 
party disputes, cargo handling, grain fittings, cleaning 
and preparing tonkers for grain loading. Also 
experienced in drydockings, repairs and damages 
Telephone: (212) JU 2-3838 or (212) 932-5178 
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PATTON, William O., Jr. 


Born 1913 

Vice-President, Orion Global Chartering Inc. Formerly 
with A.T..C., New York, in charge of expediting. 
programming, dispatch and demurrage sections. Fixing 
tonnage on dry cargoes for 23 years. 

Telephone: (212) WH 3-7750 


PEREZ, Rogelio D. 


Born 1919 

inspector for Sucrest Corp. 

licensed shipmaster with considerable sea experience; 
also wide experience in sugar and molasses trades both in 
the United States and Cuba; has acted as shipping 
inspector for American Molasses Co. in United States, 
Santo Domingo, Mexico, Venezuela and Barbados; 
former lecturer on Maritime Traffic at the Merchant 
Marine School 

Telephone: (212) 833-8653 


PETITO, Anthony S. 


Born 1930 

In shipping since 1952. Started with Grace Line; thence 
Kerr Steamship Co., Inc. became Manager of Liner 
Services, Operations and Traffic; later became manager 
of Kerr Chartering division. Thence joined in partnership 
with charter brokering firm of Chiron International Corp 
Presently with Retia Steamship Company as Regional 
Manager of Liner Services. Broadly experienced in all 
fields of international Steamshipping. 

Telephone: 765-4010. 
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PHILIPPIDES, John G. 


Born 1917 

With Pacific Steamship Agency, Inc. 

Has been in shipping industry since 1937 in New York ond 
in Africa. Familiar with arbitrations of charter porty 
disputes and in other matters concerning maritime claims 
Telephone: (212) BO 9-1230 


POWERS, Cyril F. 


Born 1701. 

Retired after 50 years in Shipping & Railroad 
transportation claims. Associated with Erie RR, A.G.W.1. 
Lines, American Export Lines and Western Tankers. Author 
of book on Bills of Lading 1966 


Telephone: (516) FR9-5710 
PREUSCH, Charles H. 


Born 1921. 


Operating Mgr. of Victory Carriers, Inc. owners/operators 
tankers & dry cargo vessels. Previously Asst. Operating 
Mgr. and Chartering Mgr. of Central American SS 
Agency. Eleven years at sea. Thirty-years experience in 
business. Thoroughly familiar with all aspects of 
contractual and technical aspects of charters, cargo 
problems, claims, navigation and repairs. 

Telephone: (212) 489-0100 Direct line: (212) 489-0891 
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REESE, Richard J. 


Born 1922 

With Michael A. Karageorgis of New York Inc. Formerly 
manager Chartering Dept. of shipping subsidiary of 
Bethlehem Steel Corp., with them since 1955. With several 
other concerns before that so that he has been engaged 
in chartering since 1945 and is also thoroughly familiar 
with operational and husbanding duties 

Telephone: (212) 581-5555 


REYNOLDS, John M. 


Born 1901 

President A.S.B.A. WORLDSCALE. In shipping since 1922, 
served in both traffic and operations of Munson SS Line, 
Sword SS Line, etc. Six years active duty World War Il, 
now Commander USNR (Ret.). Familiar with arbitrations in 
all types maritime disputes. First President Society of 
Maritime Arbitrators, many years Secretary Assn. of Ship 
Brokers & Agents 

Telephone: (212) 422-2786 


RING, John F. Jr. 


Born 1937 

Director Marine Transportation, Evans Products 
Company, responsib le for all marine activities, including 
chartering vessel operations, terminalling, stevedoring, 
etc. Formerly associated with Bunge Corp., in chartering 
and operational capacities for ten years. Prior to that 
served ut seo as officer on U.S. Merchant & Novy ships. 
2333 No. Broadway, Santa Anna, Calif. 92706 
Telephone: (714) 835-1903 
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ROSS, Gerald J. 


Born 1931 

President Admiralty Agencies, Utd. Graduate of 
U.S.M.M.A. (Kings Point) 1952. At sea eight years to 
Master. Since 1960 principal in firms engaged os Marine 
Consultants, Surveyors, also managing agents for grain 
discharge equipment; operations managing; grain and 
petroleum lightening 

Telephone: (212) 344-0060 


*ROTHSCHILD, Louis S. 


Born 1900 

Experienced in many aspects of transportation business 
Former Chairman of Federal Maritime Boord, 
Administrator US. Maritime Administration, Under 
Secretary of Commerce of Transportation etc. Holder 
Presidential Citation 1958. PhD Yale 1920 

1629 K. Street, N\W. Washington, D.C. 20006 
Telephone: (202) 223-4333 


ROUSSEL, Georges 


Born 1907 

Formerly Chief of U.S. office of A.T.1.C. (Association 
Technique de I'importation Charbonniere) from 1945 te 
December 1971. In that capacity chartered and operated 
large fleets of vessels up to 200 vessels a month. Acted 
also as o general agent in the United Stotes for vessels 
owned by the French bulk carrier group. Served at sea 
with the French Navy and the French Merchant Marine 
from 1925 to 1945 

Telephone: Fi 8-244! 
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SANTINI, Basil A. 


Born 1940. 

Vice Pres. M.1.D. Ship Marine inc. In shipping business 
since 1938. Presently handles all phases of Dry Cary- 
Chartering both time and voyage Charter Parties. 
Formerly with International Chartering Services 10 years. 
Served at sea ond holds USNR commission as Lt. 
Commander 

Telephone: (212) 952-1600. 


SAUER, Ferdinand E. 


Born 1920. 

Now with Lamorte Burns Co., Inc. 

Over 25 years of experience in the field of foreign ade 
with intensive experience in time and voyage chartering 
of vessels and cargoes, bulk terminal operations, export 
and import shipping and documentation, steamship 
conference negotiations. 

Telephone: (212) 432-0400. 


SCHILLING, Edward 


Born 1907. 

Retired from Lomorte, Burns and Co., Inc. 

Formerly with Alcoa Steamship Co. and Triton Shipping, 
Inc. 

Has had over 36 years of experience in the steamship 
industry in operations, chartering and terminal 
operations 

Telephone: (201) 347-1186. 
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SICILIANO, A.J. 


Born 1941. 
Marine Consultant, formerly President of Atlos 
Navigation Corp. and Vice Pres. American Bulk Carriers, 
inc. Experienced in all shases of shipping contracts with 
special emphasis on general average, time charters and 
sole and purchase agreements. 

Telephore: (516) 724-5337. 


SIEBEL, Peter, Jr. 


Born 1920. 

At seo 1936-1945 

Now President Beltic Marine Corp. In operations ond 
engineering from 1945 through 1960, thence to present. 
Marine Consultant, Surveyor, operations, stevedoring, 
vessel repair, etc. Completely fomiliar with Liner berth 
services, tramp operation etc. 

Telephone: (212) 944-6406 


SIMMS, Joseph 


Born 1928. 

With NAESS Shipping Co 

Since 1948 has had wide experience in operations ond 
chartering in both the tanker trade and dry cargo trade 
Telephone: (212) 582-1000 
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SKOGLUND, Eric A. 


Born 1913 

Vice President of Lambert & Skoglund Company, Inc., 
division of C.D. Mallory & Co., Inc. Dry cargo chartering 
and sk’ broker. In steamship industry since 1930, having 
been with Furness Withy & Co., Ltd. and Wessel, Duval & 
Co., Inc., general steamship operations; past President of 
Society of Maritime Arbitrators and of Assn. of Ship 
Brokers and Agents (USA) Inc., now Secretary of the 
Association 

Telephone: (212) 344-8610 


SLATTERY, Aelred Joseph 


Born 1905 

Retired in 1964 from Esso International, Inc. after 40 yrs. 
service in Jersey Stondard’s Marine Department 
Experienced in all phases tanker allocations, 
transportation studies, preparation and administration ~ f 
bulk oil contracts, charters, demurrage and detention 
claims, incremental hires 

Telephone: (516) BA 3- 2426 


SMITH, Howell B. 


Born 1898 

Associated with Smith & johnson (Shipping) Inc. since 
1924, handling all phases of shipping. Has been active in 
shipping since 1920; served with United States Navy in 
World War | and with War Shipping Administration, 
Department of State, during World War Il 

Te'ephone: (212) Di 4-4500 
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SOLETIC, Luke P. 


Born 1914 

President Transcontinental SS Agency, Inc. handles 
chartering (both dry cargo and tankers) and Operations 
Has extensive experience in all chartering and 
operational matters 

Telephone: (212) 986-2861 


STAM, George T. 


Born 1910 

With Bunge Corp. Was associated with Universal 
Maritime Agencies for 20 years as Vice President in 
charge of engineering and operations. Handled charter 
party disputes since 1958 

Was officer in the Hellenic Navy until the end of the war; 
sailed as Master of both dry cargo and tanker vessel; 
Telephone: (212) 943-6600 


STANLEY, Thomas L., Jr. 


Born 1920. 

President of Thomas L. Stanley & Assoc., Inc. a firm of 
marine consultants, engineers, salvage surveyors, 
appraisers, and loss adjusters. Since 1940 has been 
associated with several of the Todd Shipyard Divisions 
and Wessel, Duval & Co., as well as the family firm. Fully 
conversant with ail types of physical damage, surveys, 
repair and salvage costs and charter parties 

7738 Belfort Ave., Houston, Tex. 77017 
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STAPLETON, Stephen J. 


Born 1933. 

Currently in Chartering Departmert of Gotoas Larsen, 
Inc. handling both tankers and dry cargo vessels. Over 
twenty years experience in the maritime field in 
Operations, Traffic and Chartering. Formerly with States 
Marine Lines, Sagus Marine Corp., and Union Bulk 
Chartering Services, Inc. 

Telephone: (212) 697-9710. 


STOCKMAN, Meyer 


Born 1897. 

Twelve years at sea as marine engineer. Over twenty-nine 
years inspector Steamboat Inspection Service ond WS 
Coost Guard. Retired November 1959 as Officer-in- 
Charge, Marine Inspection, N.Y. Zone. Marine surveyor 
and « tant since retirement from Coast Guard. 
Interr al Law, Advanced International Law, Noval 
War College. 

Telephone: (212) ES 6-4403. 


STOVALL, Landis C. 


Born 1925 

Formerly Vice-President of Continental Grain Company 
and affiliates in charge of its international freight and 
steamship activities. 

Sailed as deck officer. Joined Continental in 1947 and has 
experience in all areas of ocean freight and 
transportation from both the technical and commercial 
aspects of the business. Well versed in chartering matters. 
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*TSAGARIS, Theodore 


Born 1926. 

Pres. Constellation Maritime Agencies, Inc. Formerly V.P. 
Cargo Tankship Management Corp., and before that V.P. 
Global Navigation Co., Inc. Also was for 3 yrs. Engineer in 
charge of new buildings. Experienced all forms charters. 

Telephone: (212) HA 5-2666. 


VALENTINE, Albert C. 


Born 1899. 

Assistant to President Buckeye Steamship Company. 
Formerly Vice-President and Treasurer of Black Diamond 
Stecmship Corp. Over forty years executive experience in 
dry cargo liner and tramp shipping with American and 
foreign flag vessels. Familiar with all aspects of the 
business. 

Telephone: 425-0535. 


VAN GELDER, Michael A. 


Born 1922. 

Actively in Ship and Cargo Chartering, operations, Time 
Charter & Owned fleet management since 1946 with 
Louis Dreyfus (Paris/London/New York), Titan industrial 
Corp., N.Y., East West Chartering Corp., N.Y. Arbitrator 
since 1964. Board of Governors $.M.A., Inc. 1967/71 - 
President 1971/1974. 

Telephone: (212) 425-2993. 
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VISMANS, Pieter, L.M. 


Born 1927 

President of Pittston Coal Export Corp., Started with o 
Steamship and Coal Importing concernin Rotterdam, 
Holland, in 1950. Came to New York, representing these 
interests in 1952 

Wide experience in Steamship Operation and Dry Cargo 
Chartering 

Telephone (212) 697-3838 


WATSON, Albert L. 


Born 1905 
President of A. L. Watson Co., Inc. and Watson Coal and 
Export Corp., N.Y.C. Director of the Coal Exporters 
Association of the United States and Chairman of their 
Committee on Transportation 

Actively engaged in all phases of shipping and 
chartering as related to the exportation of coal for more 
than 20 years 
Telephone: (212) Di 4-1150 


WEBBER, Harry G. 


Born 1904 

Independent Consultant ana also affiliated with F.A 
Martin & Ottaway of N.Y.C. Retired in 1971 as Chief 
Representative in U.S. for Salvage Assn. of London after 
35 years association. Prior to this service was at sea as 
Engineering Officer and Ship Construction in UK 
Telephone: (516) PL 6-3891 or (212) 344-6486 
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WILL, John M. 


Born 1899 

U.S.N. Academy 1922 

Admiral, U.S.N. (Ret) Presently a consultant. Retired 
President and Chairman of the Boord of American Export 
isbrandtsen Lines, after retiring from active Naval service, 
now a Director in the later years of his Noval service he 
was Commander Military Sea Transport Service (MSTS) 
President and Chairman of the Board First Atomic Ship 
Transp. 1965-1971. M.E. Penn. State College 

Telephone: 625-4200 


*WOLFF, Arthur L. 

Born 1915 

Treasurer and Comptroller Trans-Ocean Steamship 
Agency. Inc., formerly Chief Accountant for other 
steamship companies including U.S Maritime 
Commission, War Shipping Administration. Member of 
the Association of Water Transportation Accounting 
Officers 

Experience since 1940 covers all phases of operations 
financial and administrative functions for both dry cargo 
and tankers, American and foreign flag vessels 
Telephone: (212) 425-0525 


WOLFSON, Max J. Ramsden 


Marine consultant. Over 50 yrs. experience with U S. and 
foreign SS companies in all areas of chartering and 
operations, both cargo and passenger, insurance claims 
etc. Was 8 yrs. resident Mgr. in U.S. of Creaole Line. 15 
yeors Mediterranean Director of Lykes Bros. SS Co. US 
Government service in South America during World War 
ll, then Chief of Trans. Division of FEA, Washington 
Box 386, Pelham Monor, N.Y. 10803 

Telephone: (914) 738-2572 or (212) 425-5611 
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YARRINGTON, Kenneth F. 


Born 1908. 

Associated with Alken-Murray Corp. Has some 38 years of 
experience in chartering, purchase and sale, port agency 
and vessel operations, special emphasis on problems of oil 
ond tankers. Combustion specialist boilers and Diesels 
Former Chairman of the Tanker Committee of the Assn. of 
Ship Brokers and Agents, Inc 

Telephone: (212) 777-6560. 


ZUBROD, Donald E. 


Born 1924 

Executive Vice-President Admanthos Shipping Agency, 
Inc. Has been in shipping since 1941. Experienced in 
operations, chortering, claims and engineering 
department. Hos served as arbitrator in maritime 
disputes, as well as having prepared and presented cases 
for his company. 

Telephone: (212) 432-5150 
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MARITIME 
ARBITRATION 
RULES 


OF THE 
SOCIETY OF 
MARITIME ARBITRATORS, INC. 
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New York, N.Y. 10004 


Adopted May 12, 1964 
Revised July 1, 1974 


INSTRUCTIONS FOR PROCEEDING 
UNDER THE RULES 


Federal Arbitration Act Governs 
The United States Arbitration Act (9 USC §& 1-14), 
hereinafter referred to as “the Act,” provides procedures for 
the enforcement of mantime arbitration agreements in 
federal courts. Its provisions govern all maritime 
arbitrations condected under the auspices of the Society of 
Maritime Arbitrators and the Maritime Arbitration 
Rules which follow shall be subordinate to the Act in the 
event of any conflict 
The United States Arbitration Actis reproduced below in 
full. 
THE ACT 
$1. “Maritime transactions” and “commerce” 
defined; exceptions to operation of title 
“Maritime transactions”, as herein defined, means 
charter parties, bills of lading of water carmers, 4 sementa 
relating to wharfage, supplies furnished vessel. « repairs 
to vessels, collisions, or any other matters in foreign 
commerce which, if the subject of controversy. would be 
embraced within admiralty jurisdiction; “commerce”, a8 
herein defined, means commerce among the several States 
of with foreign nations, or in any Territory of the United 
States or in the District of Columbia, or between any such 
Territory and another, or between any such Territory and 
any State or foreign nation, or between the District of 
Columbia and any State or Territory or foreign nation, but 
nothing herein contained shall apply to contracts of 
employment of seamen. railroad employees, or any other 
class of workerser aged in foreign or interstate commerce. 
July 30, 1947, c. 392, § 1, 61 Stat. 669. 


§ 2. Validity, irrevocability, and enforcement of 
agreements to arbitrate 

A written provision in any maritime transaction or @ 

contract evidencing a transaction involving commerce to 

settle by arbitration a controversy there. : or arising out of 
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such contract or transaction, or the refusal to perform the 
whole or any part thereof, or an agreement in writing to 
submit to arbitration an existing controversy arising out of 
such a contract, transaction, or refusal, shall be valid, 
irrevocable, and enforceable, save upon such grounds as 
exist at law or in equity for the revocation of any contract. 
July 30, 1947, c. 392, § 1, 61 Stat. 669 


§ 3. Stay of proceedings where issue therein 
referable to arbitration 


If any suit or proceeding be brought in any of the courts of 
the United States upon any issue referable to arbitration 
under an agreement in writing for such arbitration, the 
court in which such suit is pending, upon being satisfied 
that the issue involved in such suit or proceeding is 
referable to arbitration under such an agreement, shall on 
application of one of the parties stay the trial of the action 
until such arbitration has been had in accordance with the 
terms of the agreement, providing the applicant for the 
stay is not in default in proceeding with such arbitration. 
July 30, 1947, c. 392, § 1, 61 Stat. 669. 


§ 4. Failure to arbitrate under agreement, petition 
to United States Court having jurisdiction for 
order to compel arbitration; notice and 
service thereof; hearing and determination 


A party aggrieved by the alleged failure, neglect, or 
refusal of another to arbitrate under a written agreement 
for arbitration may petition any United States district 
court which, save for such agreement, would have 
jurisdiction under Title 28, ina civil action or in admiralty 
of the subject matter of a suit arising out of the controversy 
between the parties, for an order directing that such 
arbitration proceed in the manner provided for in such 
agreement. Five days’ notice in writing of such application 
shall be served upon the party in default. Service thereof 
shall be made in the manner provided by the Federal Rules 
of Civil Procedure. The court shall hear the parties, and 
upon being satisfied that the making of the agreement for 
arbitration or the failure tocomply therewith is not in issue, 
the court shall make an order directing the parties to 
proceed to arbitration in accordance with the terms of the 
agreement. The hearing and proceedings, under such 
agreement, shall be within the district in which the petition 
for an order directing such arbitration is filed. If the 
making of the arbitration agreement or the failure, neglect, 
or refusai to perform the same be in issue, the court shall 
proceed summarily to the trial thereof. If no jury trial be 
demanded by the party alleged to be in default. or if the 
matt. rin dispute is within admiralty jurisdiction, the court 
shal) hear and determine such issue Where such an issue ie 
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raised. the party allexed to be in default may, except in 
cases of admiralty, on or before the return day of the notice 
of application, demand a jury trial of such issue. and upon 
such demand the court shall make an order referring the 
issue or issues to a jury in the manner provided by the 
Federal ‘Rules of Civil Procedure, or may specially call a 
jury for that purpose. If the jury find that no agreement in 
wniting for arbitration was made or that there is no default 
in proceeding thereunder, the proceeding shall be 
dismissed. If the jury find that an agreement for 
arbitration was made in writing and that there is a default 
in proceeding thereunder, the court shall make an order 
summarily directing the parties to proceed with the 
arbitration in accordance with the terms thereof. As 
amended Sept. 3, 1954, c. 1263 § 19 68 Stat. 1233. 


§5. Appointment of arbitrators or umpire 

If in the agreement provision be made for a method of 
naming or 4ppointing an arbitrator or arbitrators or any 
umpire, such method shall be followed; but if no method be 
provided therein, or if a method be provided and any party 
thereto shall fail to avail himself of such method. or if for 
any other reason there shall be a lapse in the naming ofan 
arbitrator or arbitrators or umpire, or in filling a vacancy. 
then upon the application of either party to the controversy 
the court shall designate and appoint an arbitrator or 
arbitrators or umpire, as the case may require, who shall 
act under the said agreement with the same force and effect 
as if he or they had been specifically named therein; and 
unless otherwise provided in the agreement the arbitration 
shall be by a single arbitrator. July 30, 1947, c. 392,§ 1.61 
Stat. 669 


§ 6. Application heard as motion 

Any application to the court hereunder shall be made and 
heard in the manner provided by law for the making and 
hearing of motions. except as otherwise herein expressly 
provided. July 30, 1947, c. 392 § 1, 61 Stat. 669 


§ 7. Witnesses before arbitrators; fees; compelling 
attendance 

The arbitrators selected either as prescribed in this title 
or otherwise, or a majority of them, may summon in writing 
any person to attend before them or any of them as a 
witness and in a proper case to bring with him or them any 
book. record, document, or paper which may be deemed 
material as evidence in the case. The fees* for such 
attendance shail be the same as the fees of witnesses before 
masters of the United States courts Said summons shall 
issue in the name of the arbitrator or arbitrators, or a 
majority of them, and shall be signed by the arbitrators, or 
a majority of them, and shall be Jirected to the said person 
and shall be served in the seme manner as subpoenas to 
appear and testify before the court, if any person or persons 


* See 28 U.S.C. § 1821 reprinted in Appendix “B” hereof for 
amount of attendance fee. 
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so summoned to testify shall refuse or neglect to obey said 
summons, upon petition the United States district court for 
the district in which such arbitrators, ora majority of them, 
are sitting may compel the attendance of such person or 
persons before said arbitrator or arbitrators, or punish said 
person or persons for contempt in the same manner 
provided by law for securing the attendance of witnesses or 
their punishment for neglect or refusal to attend in the 
courts of the United States. July 30, 1947,c. 392,§ 1,61 Stat. 
669: Oct. 31, 1951 c, 655, § 14, 65 Stat. 715. 


§ 8. Proceedings begun by libel in admiralty and 
seizure of vessel or property 

If the basis of jurisdiction be a cause of action otherwise 
justiciable in admiralty, then, notwithstanding anything 
herein to the contrary, the party claiming to be aggrieved 
may begin his proceeding hereunder by libel and seizure of 
the vessel or other property of the other party according to 
the «sual course of admiralty proceedings. and the court 
shail then have jurisdiction to direct the parties to proceed 
with the arbitration and shall retain jurisdiction to enter its 
decree upon the award. July 30, 1947, c.392,§ 1,61 Stat. 669. 


§9. Award of arbitrators; confirmation; 
jurisdiction; procedure 

If the parties in their agreement have agreed that a 
judgment of the court shall be entered upon the award 
made pursuant to the arbitration, and shail specify the 
court, then st any time within one year after the award is 
made any party to the arbitration may apply to the court so 
specified for an order confirming the award, and thereupon 
the court must grant such an order uniess the award is 
vacated, modified, or corrected as prescribed in sections 10 
and || of this title. If no court is specified in the agreement 
of the parties, then such application may be made to the 
United States court in and for the district within which 
such award was made. Notice of the application shall be 
served upon the adverse party, and thereupon the court 
shall have jurisdiction of such party as though he had 
appeared generally in the proceeding. If the adverse party 
is a resident of the district within which the award was 
made, such service shall be made upon the adverse party or 
his attorney ae prescribed by law for service of notice of 
motion in an action in the same court. If the adverse party 
shall be « nonresident, then the notice of the application 
shall be served by the marshal of any district within which 
the adve-*> party may be found in like manner as other 
process of tie court. July 30, 1947, c. 392 § 1, 61 Stat. 669. 


§ 10. Same; vacation; grounds; rehearing 


In either of the following cases the United States court in 
and for the district wherein the award was made may make 
an order vacating the aw2cd upon the application of any 
party to the arbitration - 

(a) Where the award was procured by corruption, fraud, 
or undue means. 

(b) Where there was evident partiality or corruption in 
the arbitrators, or either of them. 

(c) Where the arbitrators were guilty of misconduct in 
refusing to postpone the hearing. upon sufficient cause 
shown. or in refusing to hear evidence pertinent and 
material to the controversy; or of any other misbehavior by 
which the rights of any party have been prejudiced. 

(d) Where the a~bitrators exceeded their powers, or 80 
imperfectly execuud them that a mutual, inal, and 
definite award upon the subject matter submitted was not 
made. 

(e) Where an award is vacated and the time within 
which the agreement required the award to be made has not 
expired the court may. in its discretion. direct a rehearing 
by the arbitrators. July 30, 1947, c. 392, § 1, 61 Stat. 669. 


§ 11. Same; modification or correction; grounds 
order . 

In either of the following cases the United States court in 
and for the district wherein the award was made may make 
an order modifying or correcting the award upon the 
application of any party to the arbitration - 

(a) Where there was an evident material 
miscalculation of figures or an evident material mistake in 
the description of any person, thing, or property referred to 
in the award. 

(b) Where the arbitrators have awarded upon a matter 
not submitted to them, «\ 1less it is a matter not affecting the 
merits of the decision u,on the mater submitted. 

(c) Where the award is irnperfect in matter of form not 
affecting the merits of the controversy. 

The order may modify and correct the award, so as to 
effect the intent thereof and promote justice between the 
parties. July 30, 1947, c. 392. § 1, 61 Stat. 669. 


§ 12. Notice of motions to vacate or modify; service; 
stay of proceedings 


Notice of a motion to vacate, modify, or correct an award 
must be served upon the adverse party or his attorney 
within three months after the award is filed or delivered. If 
the adverse party is a resident of the district within which 
the award was made, such service shal! be made upon the 
adverse party or his attorney as prescribed by law for 
servic? of notice of motion in an action in the same court. If 
the adverse party shall be a nonresident then the notice of 
the application shall be served by the marshal of any 
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district within which the adverse party may be found in 
like manner as other process of the court. For the purposes 
of the motion any judge who might make an order to stay 
the proceed. gs in an action brought in the same court may 
make an order, to be served with the notice of motion, 
staying the proceedings of the adverse party to enforce the 
award. July 30, 1947, c. 392, § 1, Stat. 669. 


§ 13. Papers filed with orderon motions; judgment; 
docketing: force and effect; enforcement 


The party moving for an order confirming, modifying, or 
correcting an award shall, at the time such order is filed 
with the clerk fur the entry of judgment thereon, alse file 
the following papers with the clerk: 

(a) The agreement; the selection or appointment, ifany, 
of an additional arbitrator or t mpire; and each written 
extension of the time, if any, within which te make the 
award. 

(b) The award. 

(c) Each notice, affidavit, or other paper used upon an 
application to confirm, modify, or correct the award. anda 
copy of each order of the court upor such an application. 

The judgment shall be docketed as if it were rendered in 
an action 

The judgment so entered shall have the same force and 
effect, in all respects, as, and be subject to all the provisions 
of law relating to, a judgment in an action; and it may be 
enforced as if it had been rendered in an action in the court 
in which it is entered. July 30, 1947,c. 392, § 1,61 Stat. 669. 


§ 14. Contracts not affected 
This title shall not apply to contracts made prior to 
January 1, 1926. July 30, 1947, c. 392, § 1, 61 Stat. 669. 


MARITIME ARBITRATION RULES 
SOCIETY OF MARITIME 
ARBITRATORS, INC. 


1. RULES A PART OF THE ARBITRATION 
AGREEMENT 


Section 1. Agreement of Parties - The parties shall be 
deemed to have made these Rules a part of their arbitration 
agreement whenever. in the Submission or otherwise they 
have provided for arbitration by the Society of Maritime 
Arbitrators or under ite Rules. These Rules and any 
amendment thereof shall apply in the form obtaining at the 
time the agreement to arbitrate is effected. 

Unless stated to the contrary in advance, the parties 
agree by consenting to these rules that the Award issued in 
consequence of their case may be published by the Society 
of Maritime Arbitrators and/or correspondents. 


Il. TRIBUNALS 
Section 2. Name of Tribunal - Any Tribunal constituted 
by the parties for the settlement of their dispute under these 
Rules shall be called the Maritime Arbitration Tribunal, 
hereinafter referred to as the “Panel”. 


Section 3. Panels of Arbitrators - The Society shall 
establish and maintain lists of persons with qualifications 
as Arbitrators and parties may appoint Arbitrators 
therefrom in the manner prescribed in these Rules. 


Section 4. Office of Tribunal - Depending upon the 
number of arbitrators acting. the office of the Tribunal 
shall be as follows: 

(a) Sole Arbitrator - His business or home address, as 
he elects 

(b) Two Arbitrators - The home or business address of 
either of the Arbitrators, as decided between them. In the 
event of appointment by them of a third Arbitrator or 
chairman the office of the Tribunal shall shift to the 
business or home address of such third Arbitrator 


tc) Three Arbitrators. The business or home address of 
the Third Arbitrator designated by the orminal two 
members of the Tribunal appointed by the parties 


/ 
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IIL. INITIATION OF THE ARBITRATION 
Section 5. Initiation Under an Arbitration Provision in a 
Contract - Any party to a contract containing a clause 
providing for arvitration under the Society Rules, or any 
party to acontract containing a general arbitration clause 
when the parties have agreed, by stipulation or otherwise, 
to arbitrate under the Rules of the Society, may commence 
an arbitration by such party serving written notice upon 

the other party of intention to resort to arbitration. 


Section 6. Initiation Under a Submission - Any party to 
an existing dispute may commence an arbitration under 
these Rules by filing with the other party a written request 
to arbitrate under these Rules (Submission:, containing a 
statement of the matter in dispute, the emount of money 
involved. if any. and the remedy sought. 

After presentation to the Panel, a Submission jointly 
agreed by the parties may not be changed unilaterally, but 
only by mutual consent of the parties. The Panel may, in its 
discretion. permit either party to make necessary 
corrections or changes to the Submission which are related 
and consistent with the basic spirit and context of the 
Submission. 


Section 7. Fixing of Locality - The locality where the 
arbitration is to be held shall be New York City if not 
specified otherwis in the agreement to arbitrate; or unless 
the parties determine that it is more practical that the 
arbitration be held elsewhere. 


IV. APPOINTMENT OF ARBITRATOR(S) 
Section 8. Disqualification - No person shallserveas an 
Arbitrator if he has any financial or personal interest in the 
result of the arbitration norifhehas acquired detailed prior 
knowledge of the dispute. 


Section 9. Disclosure By Arbitrator(s) of Disqualifying 
Circumstances - Preferably at the time of receiving his 
notice of appointment, but not later than the 
commencement of the first hearing, a prospective Ar- 
bitrator is required to disclose any circumstance tending to 
raise a presumption of bias or which he believes might dis- 
qualify him as an impartial Arbitrator including close per- 
sonal ties or business relations with any one of, (a) either of 
the parties (b) other affiliates of the parties, (c) with counsel 
for either party, or, (d) with the other Arbitrators on the 
panel, 

Upon receipt of such information, the parties, shall 
declare if willing to proceed under the circumstances 
disclosed. If either party declines to waive a presumptive 
disqualification, the vacancy thus created shall be filled in 
accordance with t :e applicable provisions of these Rules. 
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Section 10. Direct Appointment by Parties - If the 
Submission or other agreement of the parties specifies any 
direct method by which the Arbitrator‘s) is to be appointed, 
that designation or method shall be followed. Upon the 
request of any party, the Society shall submit a list of 
members from which the party, shall, if possible, make an 
appointment. 

If a submission or other agreement specifies a period of 
time within which the Arbitrator(s) shall be appointed, and 
any party fails to make such appointment within that 
period, resort may be had to Section 5 of the Act. 


Section 11. Appointment Under Act - If the parties have 
not appointed an Arbitrator(s) and have not provided any 
other method of appointment, the Arbitrator(s) shall be 
appointed in the manner prescribed in Section 5 of the Act. 


Section 12. Appointment of Additional Arbitrator by 
Named Arbitrators - If the parties have named their 
Arbitrators and have authorized such Arbitrators to 
appoint an additional Arbitrator within a specified time, 
and no appointment is made within such time or any 
agreed extension thereof, resort may be had to Section 5 of 
the Act. 

If no period of time is specified by the parties within 
which named Arbitrators are to appoint an additional 
Arbitrator, a period of :}0 days from the date of the 
appointment of the named Arbitrator last appointed shall 
be allowed for their appointment of the additional 
Arbitrator. The Society may furnish the named Arbitrators 
with a Panel list and the appointment of the additional 
Arbitrator shall, if possible, be made from such list. In the 
event of their failure to make the appointment within such 
30 days. resort may be had to Section 5 of the Act. 


Section 13. Notice of Appointment to Arbitrator(s) - 
Notice of the appointment of the Arbitrator(s), whether 
appointed by the parties or by the Court, shall be sent by the 
nominating party to the Arbitrator(s), and the acceptance 
of the Arbitrator{s) shall be communicated to the parties 
prior to the opening of the first hearing. 


Section 14. Vacancies - If any Arbitrator(s) should die, 
withdraw. refuse or be unable to or disqualified from 
performing the duties of his office. vacancies shall be filled 
as follows: 

(a) If the vacancy is created by an Arbitrator appointed 
by either party, the one who nominated him will name a 
replacement, but that replacement shall not have the right 
to change the chairman previously appointed by the 
original two Arbitrators 

(b) If the vacancy is created by the chairman the two 
Arbitrators shail appoint a new chairman. 
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(c) Any other circumstances requiring the filling of . 
vacancies shall be covered by resorting to Section 5 of the 
Act 

If already heard, the matter shall be reheard, unless 
the parties agree otherwise. 


V. PROCEDURE FOR ORAL HEARING 


Section 15. Time and Place - The Arbitrator(s) shall fix 
the time and place for each hearing and shall mz‘! prior 
thereto reasonable notice of the first hearing to each party. 


Section 16. Representation by Counsel - Any party may 
be represented by counsel. A party so represented or its 
counsel shall notify in writing the other party and file a 
copy of the notice, which shall contain the name and 
address of counsel, reasonably in advance of the date set 
for the hearing at which counsel is first to appear. 


Section 17. Taking of a Stenographic Record - The party 
or parties shall make the necessary arrangements for the 
taking of a stenographic record of the testimony whenever 
such record is desired by one or more parties. The 
requesting party or parties shall initially pay the cost of 
such record subject to apportionment by the Arbitrators. 


Section 18. Interpreters - The party or parties shall make 
the necessary arrangements for the services of an 
interpreter, if needed. The requesting party or parties shall 
pay the cost of such ser vice. 


Section 19. Attendance at Hearings - Persons having a 
direct interest in the arbitration are entitled to attend 
hearings. It shall be within the discretion of the 
Arbitrator(s) whether or not to permit the attendance of 
any other persons. The Arbitrator(s) shall have the power 
to require the retirement of any witness or witnesses during 
the testimony of other witnesses. 


Section 20. Adjournments - The Arbitrator(s), upon a 
showing of good cause, may take adjournments at the 
request of a party. A request by all parties for an 
adjournment shall! be granted unless, in the judgment of 
the Arbitrator(s), such request will unduly inconvenience 
the Arbitrator(s) or unduly protract the arbitration 


Section 21. Oaths - Hefore proceeding with the first 
hearing, or with the examination of the file as provided 
under Rule VI, each Arbitrator shall take an oath of office. 

The Arbitrator(s) shall require witnesses to testify 
under oath administered by any duly qualified person. (See 
Appendix () 


Section 22. Maiority Decision - Whenever there is more 
than one Arbitrator, the decision and award of the 
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Arbitrators shall be by majority vote unless the 
concurrence cf all is expressly required by the arbitration 
agreement. 


Section 23. Order of Proceedings - A hearing shall be 
opened by the recording of a Minute by the Arbitrator(s). 
The Minute shall set forth the place, time and date of the 
hearing, the presence of the Arbitrator(s) and parties and 
counsel, if any, and the receipt by the Arbitrator(s) of a 
written or oral Submission agreement. 

The Arbitrator(s) may, at the beginning of the hearing, 
ask for statements clarifying the issues in’ lved. 

The complaining party, or his counsel, shall then 
present the party's claim and proofs and his witnesses who 
shall submit to questions or other examination. The 
defending party, or his counsel, shall then present the 
party's defense and proofs and his witnesses who shall 
submit to questions or other examination. If it is not clear 
which party is the complainant, the Arbitrator(s) shall 
make the determination. The Arbitrator(s) may vary this 
procedure in his discretion but shall afford full and equal 
opportunity to all parties for the presentation of any 
material and relevant proofs. 

Exhibits, when offered by either party, may be received 
in evidence by the Arbitrator(s) and when so received shall 
be numbered by the Arbitrator(s) and made part of the 
record. The Arbitrator(s) shall make as part of the record a 
list of the names and addresses of all witnesses. 


Section 24. Arbitration in the Absence of a Party - Aftera 
default has been established under the provisions of 
Section 4 of the Act, the arbitration may proceed in the 
absence of the defaulting party, who, after due notice, 
failed to be present or failed to obtain an adjournment. An 
award shall not be :nade solely on the default of a party. 
The Arbitrator(s) shall require the other party to submit 
such evidence as he may require for the making of an 
award. 


Section 25. Evidence - The parties may offer such 
evidence as they desire and shall produce such additional 
evidence as the Arbitrator(s) may deem necessary to an 
understanding and determination of the dispute. The 
Arbitrator(s) may summv” witnesses or documents upon 
his own initiative or at the request of any party by 
subpoena. if necessary. (See Appendix A) 

The Arbitrator(s) shall be the judge of the relevancy 
and materiality of the evidence offered and conformity to 
legal rules of evidence shall not be necessary. All evidence 
shall be taken in the presence of the Arbitrator(s) and of all 
the parties except where any of the parties is without 
reasonable cause absent, in default, or has waived his right 
to he present or where submission of evidence by mail or in 
other form has been agreed by both parties. 
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Section 26. Evidence By Affidavit and Filing of 
Documents - The Arbitrator(s) may receive and consider 
the evidence of witnesses by affidavit, but shall defer 
ascribing weight to such evidence until after consideration 
of any objections made to its admission. 

All documents not filed with the Arbitrator(s) at the 
hearing. but which are arranged at the hearing or 
subsequently by agreement of the parties to be filed later, 
shall be open to inspection by all parties after such filing. 


Section 27. inspection or Investigation - Whenever the 
Arbitrator(s) deems it necessary to make an inspection or 
investigation in connection with the arbitration, ..¢ shall 
advise the parties of his:intention to make an inspection or 
investigation. The Arbitrator(s) shall set the time and shall 
notify the parties thereof. Any party who so desires may be 
present at such inspection or investigation. In the event 
that the parties, or any of them, are not present at the 
inspection or investigation, the Arbitrator(s) shall makea 
verbal or written report to the parties and afford an 
opportunity for the receipt of comment or testimony in 
relation thereto. 


Section 28. Conservation of Property - The Arbitrator(s) 
with the consent of the parties, may issue such orders as 
may be deemed necessary to safeguard the subject matter 
of the arbitration, without prejudice to the rights of the 
parties or to the final determination of the dispute. 


Section 29. Closing of Hearings - The Arbitrator(s) shall 
specifically inquire of all parties whether they have further 
proofs to offer or witnesses to be heard. Upon receiving 
negative replies, the Arbitrator(s) shall declare the 
hearings closed and a Minute thereof shall be recorded. If 
briefs are to be filed the hearings shall be declared closed 
us of the final date set by the Arbitrator(s) for the receipt of 
briefs. If documents are to be filed as provided in Section 26, 
and the date set for their receipt is later than that set for the 
receipt of briefs, then such later date shall be the date of 
closing the hearing. The time limits, referred to in Section 
32 of these Rules, within which the Arbitrator(s)is required 
to make his award, shall commence torun. in the absence of 
other agreement by the parties, upon the closing of the 
hearings. 


Section 30. Reopening of Hearings - The hearings may 
be reopened by the Arbitrator(s) on his own motion or upon 
application of a party for good cause shown at any time 
before the award is made. If the reopening of the hearing 
would prevent the making of the award within the specific 
time agreed upon by the parties in the contract out of which 
the controversy has arisen, the matter may not be reopened 
unless the parties agree upon the extension of such time 
limit. When no specific date is fixed in the contract, the 
Arbitrator(a) may reopen the hearings and the 
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Arbitrator(s) shall have 90 days from the closing of the 
reopened hearings within which to make an award. 


VI. PROCEDURE FOR OTHER 
THAN ORAL HEARINGS 


Section 31. Waiver of Oral Hearings - The parties, by 
written agreement, may submit their dispute toarbitration 
by other than oral hearing. Such arbitration shall be 
conducted under these Maritime Arbitration Rules, except 
such provisions thereof as are inconsistent with this Rule 
Vi. 

If no method is specified by the parties, proofs shall be 
presented in the following manner: The parties shall,ona 
date set by the Panel submit to the Panel their respective 
contentions in writing, including a Submission agreement 
together with such other proofs as they may wish to submit. 
These documents may be accompanied by written 
arguments or briefs. Copies of all such statements, proofs 
and briefs shall simultaneously be served upon the other 
party. 

Each party may reply to the other's statement, proofs 
and brief, but upon the failure of any party to make sucha 
reply within a period of fifteen days after service of such 
documents upon him, he shall be deemed to have waived 
the right to reply. 

The Arbitrator(s) shall have fifteen days from the date 
of receipt of reply documents (or, if none, twenty days after 
receipt of the principal documents) within which to request 
a party or parties to produce additional proof. Upon 
receiving such request, the party or parties shall submit 
such additional proof to the Panel with copies to the other 
party. within fifteen days from the date of service of such 
notice. Each party may make reply to such statement and 
proofs, but. upon the failure of any party to make such a 
reply within a period of ten days after receipt by him of such 
documents. he shall be deemed to have waived the right to 
reply. 

Upon mailing or delivery to the Arbitrator(s) of all 
documents submitted as provided above, the arbitration 
shall be deemed closed and the time limit within which the 
Arbitrator(s) shall make his award shall begin to run. 

Upon rendering his award, the Arbitrator(s) shall return 
all proofs and documents to the respective parties as may 
be requested by them. 


VII. THE AWARD 


Section 32. Time - The Arbitrator(s) shall render his or 
their Award as expeditiously as possible but in nocase later 
than 90 days from the receipt by Arbitrators of the last 
evidence, transcript or brief, whichever shall be the last 
received. 
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Section 33. Form - The award shall be in writing and 
shall be signed either by the sole Arbitrator or by a majority 
if there be more than one or by all if unanimous. A partial or 
total dissent shall be signed by the dissenter and included 
with the majority award 


Section 34. Scope - The Arbitrator(s), in his award, may 
grant any remedy or relief which he deems just and 
equitable and within the scope of the Submission 
agreement of the parties. The Arbitrator(s), in his award. 
shall assess the arbitration fees and expenses as provided 
in Section 41, in favor of any party and, any administrative 
fees or expenses due the Chairman. 


Section 35. Award Upon Settlement - If the parties settle 
their dispute during the course of the arbitration, the 
Arbitrators), upon such parties’ request, may set forth the 
terms of the agreed settlement in an award. 


Section 36. Delivery of Award to Parties - Parties shall 
accept as legal delivery of the award (a) the placing of the 
award or a true copy thereof in the mail by the 
Arbitrator(s), addressed to such party at his last known 
address or to his attorney, or, (b) personal! service of the 
award 


Section 37. Release of Certified Documents - The 
Arbitrator(s) shall, upon the written reouest of a party, 
furnish to such party at the party’s expense certified 
facsimiles of any papers in the Panel’s possession. 


VIIL. SPECIAL PROVISIONS 
Section 38. Waiver of Rules - Any party who proceeds 
with the arbitration after knowledge that any provision or 
requirement of these Rules has not been complied with, and 
who fails to state his objection thereto in writing, shall be 
deemed to have waived his right to object. 


Section 39. Time Periods - The parties may modify any 
period of time by mutual agreement and consent of the 
Arbitrator(s). The Arbitrator(s) may extend or shorten any 
period of time established by the Rules upon a showing of 
good cause and shall notify the parties of any such 
extension or shortening of time and reason therefor. 


Section 40. Service of Documents - Each party to a 
Submission or other agreement which provides for 
arbitration under these Rules shall be deemed to have 
consented and shall consent that any papers, notices or 
process necessary or proper for the initiation or 
continuation of an arbitration under these Rules and for 
any court action in connection therewith or for the entry of 
judgment on any award made thereunder may be served 
upon such party (a) by mail addressed to such party or his 
attorney at his last known address or (b) by personal 
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Dillon, dr. 


service, within or without the state wherein the arbitration 
is to be held (whether such party be within or without the 
United States of America). All documents shail bear the 
date of service and sworn proof thereof shall not be required 
unless specifically requested by a party or the Arbitrator(s). 
The Counsel of either party may be utilizied by the Panelto 
implement subpoenas or other legal procedures instituted 
by the Panel. The expenses and fees for such services are to 
be allocated as the Arbitrator(s) decide. 


IX. FEES AND EXPENSES 


Section 41. Expenses - The expenses of witnesses for 
either side shall be paid by the party producing such 
witnesses. 

The cost of the stenographic record. if any is made, and 
all transcripts thereof, shall be pro-rated equally among all 
parties ordering copies, unless they shall otherwise agree, 
or the Panel otherwise awards, and shall be paid for by the 
responsible parties directly to the reporting agency. 

All other expenses of the arbitration. including 
required traveling and other expenses of the Arbitratoris) 
and the expenses of any witnesses or the cost of any proofs 
produced at the direct request of the Arbitrator(s). shall be 
borne equally by the parties, unless they agree otherwise, 
or unless the Arbitrator(s) in his award assesses such 
expenses or any part thereof against a specified party or 
parties 

The travel and living expenses ofan Arbitrator(s) from 
outside the area named for the arbitration shall be borne in 
the first instance by the party who appointed him. unless 
the Panel awards otherwise. 

The Arbitrator(s) may award to the Chairman any 
expenses advanced or incurred on behalf of the arbitration 
proceeding and any fees due and remaining unpaid by any 
party responsible therefor. 


Section 42. Arbitrator(s) Fee - The Arbitrator(s) 
shall determine the amount of his compensation. In 
determining such amount, regard shall be had to (1) the 
time taken to hear, consider and determine the issues 
presented, (2) the magnitude of the claim or subject matter, 
(3) the complexity of the facts and issues. and (4) the 
importance or urgency of the matter being arbitrated. Ifthe 
dispute is settled during the course of the arbitration, the 
Arbitrators) is nevertheless entitled to a fee commensurate 
with his involvement in the arbitration. The Arbitrator(s) 
may demand their fees and expenses be paid before 
releasing the award. 


Section 43. Deposits - The Arbitrator(s) may require the 
parties to deposit in advance such sums of money as either 
deems necessary to defray the expense of the arbitration. 
including the Arbitrator(s) fee. if any, and shall render an 
accounting to the parties and return any unexpended 
balance. 
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INTERPRETATION AND 
APPLICATION OF RULES 
Section 44. Interpretation and Application of Rules - The 
Arbitrator(s) shall interpret and apply these Rules insofar 
as they relate to his powers and duties. When there is more 
than one Arbitrator, and a difference arises among them 
concerning the meaning or application of any such Rules, 
the difference shall be settled bv majority vote. 


ee eaene 


Additional copies of these Rules may be purchased 
from the Society for $1.00 per copy. 


APPENDIX A 


- FORMS - 
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In the Matter of the Arbitration 
between 
Submission 
and 


We, the | 'ndersigned Parties, hereby agree to submit to 
arbitration under the Maritime Arbitration Rules of the 
Society of Maritime Arbitrators, the following ccntroversy: 


We further agree that the above controversy be submitted 
to the following Panel of Arbitrators: 


We further agree that we will faithfully observe this 
Agreement and the Rules and that we will abide by and 
perform any Award rendered pursuant to this Agreement 
and that a judgment of the Court having jursidiction may 
be entered upon the Award. 


Signed ae Rie aes 
(name of party) 
By 


Address 


Telephone 
Signed nae * 
(name of party) 
By 
Address 
Telephone 
Directions 
This Submission, when signed by the parties, must be 


filed with the Panel, as pr. vided in the Rules, in order to 
institute proceedings under the Rules. 


e419 


me 2 


« Dillon, JR. 
In the Matter of Arbitration 
between 
Subpoena 
and 
PO db i Ws inka ded emeetn > kaw sda tune eetan amare 
(Name) 
(Address) 


(City and State) 
You Are Hereby Commanded to appear in an arbitration 


proceeding to be held at 


on the day of A.D: 8c sO 


m. of- said day (and bring with you 


then and there to testify in the above entitled matter, 
wherein the disputant parties and their addresses are as 
follows: 


ee 
Arbitrator te 
Arbitrator 
Chairman 
(NOTE: Only majority need sign. 
See §7 of Act.) 
Attorney for 
Address 


NOTE: Report to the Arbitrator(s) in Room No. 


19 
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—— 


In the Matter of Arbitration 


hetween 
Award 


and 


We. 


and heving been duly appointed, 


arbitrators in the matter in controversy existing between 


and 
which matter in controversy was framed by the disputants 
in their Submission dated 
and having heard all the allegations © .d proofs of said dis- 


putants, and due deliberation having been had, do hereby 
determine and award (or, do make this award in writing:) 


(NOTE: Use all space necessary.) 


IN WITNESS WHEREOF, we have subscribed these 
presents, this 


day of ,19 
SS Ae ee ee ee 
Arbitrator 
Arbitrator 
Chairman 
20 


APPENDIX B 
- WITNESS ATTENDANCE FEES - 


According to Section 7 of the Act. witness attendance fees 
shall he the same as the fees of witnesses hefore masters of 
the United States courts. The governing law. 24 US. Codes 
1421. reads as follows: 
$1821. Per diem and mileage 

generally; subsistence 

A witness attending in any court of the United St..tes. or 
hefore a United States commissioner. or before any person 
authorized to take his deposition pursuant to any rule or 
order of a court of the United States. shall receive $20) for 
each day's attendance and for the time necessarily 
occupied in going to and returning from the same. and 10) 
cents per mile for going from and returning to his place of 
residence. Regardless of the mode of travel employed by the 
witness, computation of mileage under this section shall be 
made on the basis of a uniform table of distances adopted 
bv the Attorney ‘General. Witnesses who are not salaried 
employees of the Government and who are not in custody 
and who attend at points so far removed from their 
respective residence as to prohibit return thereto from day 
to day shall be entitled to an additional allowance of $16. 
per dav for expenses of subsistence including the time 
necessarily occupied in going to and returning from the 
place of attendance: Provided, That in lieu of the mileage 
allowance provided for herein. -!tnesses who are required 
to travel hetween the Territories and possessions, or to and 
from the continental United States. shall be entitled to the 
actual expenses of travel at the lowest first-class rate 
available at the time of reservation for passage. by means 
of transportation employed: Provided further. That this 
section shall not apply to Alaska 

When a witness is detained in prison for want of security 
for his appearnace. he shall be entitled, in addition to his 
subsistence. to a compensation of $1 per day. 

Witnesses in the istri-t Courts for the Districts of Canal 
Yone. Guam and the Virgin Is!ands shall receive the same 
fees and allowances provided in this section for witnesses 
in other district courts of the United States. 

As amended Mar. 27, 1968 ¢ .. W274 § 102(b) 82 Sta’. 
62. 
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APPENDIX C 
- OATHS - 


‘These oaths may be administered by the Kecorder, or in 
the case of a hearing without recorder. by any one person to 
another, the affiant raising his right hand when heing 
sworn 
1. Oath to be taken by Arbitrator 

“Do vou solemnly swear that vou will faithfully and 
fairly hear and examine the matter in controversy and 
make a just award, according to the best of vour 
understanding?” 


2. Oath to be taken oy Witness 
“Do vou solemnly swear that the testimony you are about 
to give shall be the whole truth?” 


4. Oath to be taken by Interpreter 

“Do you solemnly swear that you will faithfully and 
fairly translate in a verbatim and objective manner from 
the —————-—-—-—---— language to the 
———-— — —— —— —— — language or vice versa the oral or 
written communications you will be called upon to inter- 
pret?” 
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EXHIBIT 5--LETTER DATED JANUARY 16, 1975 ANNEXED TO 
AFFIDAVIT OF THOMAS A. DILLON, JR. 


Liorp G. NELson 
20 VRKOAPWAY O'™ YLOOR 
NEW YOKK, N. ¥- 1000G 


January 16, 1975 


Professor Lowenfcld 

c/o N. Y. U. School of Law 
kO Washingten Sauare South 
New York, N. Y. 10012 


Dear Professor, 


- Re: NERZUS/HIDECA 
Arbitration 


I have given some thought to completing this Panel. As you are 
aware the "Esso Voy" Form originally called for arbitration before 
the American Arbitration Association. This was subsequently changed 
to the present arvitration clause because I feel there was a sincere 
desire to have disputes erbitrated before individuals conversant in 
shipping matters. 


With this in mind I would like to suggest for your consideration 
the following gentlemen: 


Donald L. Caldera, Vice President 
Qualpeco Services Inc. 

Graduate Yale Law School 

Member Society Maritime Arbitrators (SMA) 


H. Hunter, Vice President 

Delta Lines, Inc. 

Law School Graduate 

New member SA 

Donald Zubrod, President of SMA 
Hammond Cederholn, Director SMA 


Howll B. Smith, Member SMA 


Fred Sauer, Former President of SMA 


' 
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For your added guidance I enclose photostats of pages from the 
Socicty cen>ersnip booklet referring ta these gentlemen. 


Very truly yours, 


LCii:mow 
Encl. 


< 


A 
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CEDERHOLIM, Hammond L. ‘ 


Born 1921. b 

Vice President operations James W. Elwell & Co., Inc., 
Owners and Operators of Tramp Vessels. Formerly for 13 
yeors with Chileon Nitrcte Sales Corp. as Manager of 
Chostering ond Operations of Time Chartered Fleet. Over 
30 yeors experience managing ond operating for major 
fime chorier operators ond fiect owned bulk corriers. 
Telephone: (212) 432-0380. 


SMITH, Fiowell B. 


Born 1898. ’ 

Associoted with Smith & Johnson (Shipping) Inc. since 
1924, hondling ol! phases of shipping. Hos been active in 
shipping since 1920; served with United Stotes Novy in 
Worl’ Wor | ond with Wor Shipping Administration, 
Deporiment of State, during World War Il. 

Telephone: (212) Dl 4-4500. 


’ SAUER, Ferdinand E. 


Born 1920. ’ 
Now with Lomorte Burns Co., Inc. 
Over 25 yeors of experience in the field of foreign trade 
with intensive experience in time and voyage chartering 
* of vessels ond cosgoes, bulk terminal operations, export 
end import shipping ond documentation, steamship 
“conference negotiations. ° 
Telephone: (212) 432-0400. 
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ZUBROBD, Donald E. 


Born 1924. 

Executive Vice-President Admonthos Shipping Agency, - 
inc. Hos been in shipping unce 1941. Experienced in 
opcrotions, chortcring, claims and = engineering 
deporiment. Has served o8 orbitrator in moritime 
disputes, os well os having prepored ond presenicd coscs 
for his compony. i 
Telephone: (212) 432-5150. 


CALDERA, Donald L. 


Born 1935. 
Vice President Qualpeco Services Inc., o transportation 


. fiem - motor corriers, leasing, and diversified consulting 


with emphosis on financial end edministrctive aspects of 
mo. re transportation. Formerly officer of Inter-Freight, 


- division of American Export Industries, with container ard 


breok-bulk shipping, trucking, freight forworcing, 
ferminols ond equipment leasing. line experience in 
berth. line services, containerizotion, design, oneration 
“ond financing of all types of vessels. 

Telephone: (212) 682-5550 Home (914) 591-8894 
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New York University 


School of Law 

Faculty of Law 

40 Washington &, 1re South, Room 343 
New York, N.Y. 10012 

Telephone: (212) 598-2321 


January 22, 1975 


Mr. Lloyd C. Nelson 
29 Broadway - 6th Floor 
New York, New York 10006 


Dear Mr. Nelson: Re: Nereus/Hideca 


Many thanks for your letter of January 16, 1975. I 
share with you the desire to agree on a third arbitrator 
as soon as possible. Quite apart from the complications of 
two related disputes running in parallel, the parties are 
entitled to a prompt resolution of the dispute that they 
have asked us to arbitrate. It is too bad that Judge Lawr2nce 
E. Walsh, who we both agree combined judicial experience, in- 
tellectual attainments, and sufficient familiarity with 
maritime matters, could not see his way clear to accepting 
the assignment. My hope still is that we can find as chair- 
man of our panel a person of comparable qualifications. 


Frankly, I believe that the members of the Society of 
Maritime Arbitrators whom you proposed in your last letter 
do not, (so far as I can judge without knowing any of them 
personally) qu’ce fil. the bill. From what I understand of 
the dispute that we have been asked to arbitrate, it goes 
well beyond the typical factual dispute concerning a charter 
party. Inceed, if it had been that kind of dispute, I would 
have been an inappropriate nominee myself. My understanding 
is that the dispute involves not only a complicated set of 
facts but also questions of conflict of laws, possible inter- 
pretation of foreign law, the effect of unforeseen circumstances, 
and the like. While I have no doubt that you can handle these 
problems, my judgment is that the panel would be "ore successful 
if the chairman were an experienced lawyer or judge. 
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«“ go 


Accordingly, I would like to renew some of the nomina- 
tions that I have given you over the phone in the last couple 
of months, and suggest a few additional names that we have 
not yet talked about: 


1. 


Judge Stani2yv Fuld, formerly Judge and Chief Judge 
of the New York Court of Appeals, and (I am told) 
recently active in a number of arbitrations. 


Judge Savuel C. Coleman, formerly Judge of the Civil 
Court of New York, and before going on the bench a 
lawyer with the maritime law firm of Burlingham & 
Underwood. as I mentioned to you, I served with 
Judge Coleman on an arbitration involving ship con- 
struction, and while the case was settled before 
award, I found Judge Coleman to be a very able 
arbitrator, interested in and knowledgeable about 
international and maritime matters. 


Mr. Bayless Manning, currently President of the 
Gouncil on Foreign Relations and formerly Dean of 

the Stanford Law School, Special Assistant to the 
Under Secretary of State, and Professor of Law at 
Yale Law School. Mr. Manning. as I think I mentiorec, 
has taught both international and commercial law, 

and has the reputation of being a brilliant lawyer 
and problem sclver. . 


Mr. Robert Hellawell, Professor and Vice Dean of 
Columbia University School of Law. Dean Hellawell 
teaches Admiralty, Taxation, and International Trans- 
actions at Columbia, and is also Consultant to the 
United Nations Commissi.% or T.ternational Trade 

Law (UNCITRAL). 


We have talked about all of “<6 persons on the telephone, Dut 
I renew my suggestion that y:" o.oisider trem with care. 


In 


sddicion to the above, 2 n-ve been thinking of other 


eminent lawy2<s in the New work wrva and have a few more 
suggestions to make. 


5. 


Hon. Francis Plimpton, senior partner of Debevoise, 
Plimpton, Lyons & Gates, and formerly United 
States Ambassador to the United Nations and President 
of the Association of the Bar of the City of New York. 


| 


H 
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6. Mr. Whitney North Sevmcur, senior partner of the 
New York firm of Simpson, Thacher & Bartlett, and 
former President of the American Bar Association, 
the Association of the Bar of the City of New York, 
and the American College of Trial Lawyers. 


7. Mr. Orison S. Marden, senior partner of the New York 
law firm of White & Case, and former President of 
the American Bar Association, the Association of the 
Bar of the City of New York, and the New York State 
Bar Association, as well as a Fellow of the American 
College of Trial Lawyers. 


8. Mr. John J. Barrett, senior partner of the firm of 


‘Barrett, Smith, Schapiro & Simon. 


9. Mr. Edward J. Ross, senior partner of the firm of 
Breed, Abbott & Morgan. 


You will see that all of the persons in this group have in common 
that theyare established leaders of the Bar, experierced in 
Complicated international transactions, as well as in the settle- 
ment of disputes at all levels. 


f I hope you will give the above list your careful attention, 
nd that we may get together soon to start our real work. 


Sincerely, 


Le. bie, f pf? 


Andreas F. Lowenfeld 
Professor of Law 
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Lroyrp GC. NELSON 
20 BROADWAY S6@ FPLOOR 
NEW YORK, N. Y¥- 10006 


January 29, 1975 


Professor Andress F. Lowenfeld 

New York University 

4O Washington Squ2re South, Room 343 
New York, New Yori: 1¢¢12 


Dear Professcr Lowenfeld: 


Re: Nereus /Hidece Arbitration 


Please excuse my not responding immediately to your letter 
dated January 22, 1975. 


As I heve previously pointed out, the dispute concerning 
which we have both been appointed as arbitrators is one wnich 
arore under a charter party wnich you advised me was on the 
Essovoy 1969 form, which is one of the most widely used commercial 
forns of charter parties used in the shipping business. As sucn, 
4t contains an aroitration clause which does not even specify 
thet the arbitrators shall be lawyers. 


All of the persons which I have suggested to act as the \ 


third arbitrator ere members of the Society of Maritime \ 
Arbitretors. All are experienced in the shipping odusiness and 


have vast experience es arvitrators of disputes under charter 
parties on the Essovoy 1969 form, as well as other customary 
charter party fornus. : 


Again, it is my opinion that, if parties wish to have 
disputes resolved pursuant to full legel precedents and basei 
on Court rules of evidence, they do not agree to & commercial 
arbitration cleuse. Customarily in disputes under a charter 
party shipping men, such as those who are members of the Society 
of Maritine Arbitrators, act es the Panei. As you know, I ane 
commercial shipping men and the applicable charter form dces 20% 
specify that the arbitrators ere to be lawvers. If the part-es 
had wished to have the dispute decided by lewyers, the charter 
should have either specified that the Panel was to be made up oF 
lawyers, oF should have deleted the arbitration clause altogether. 
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Moreover, the accepted practice with respect to maritime 
arbitrations is that prior to the first hearing, none of the 
arbitrations are familiar with the specific issues, facts, or 
positions of the parties with respect to either claims or 
defenses. For this reason, I am surprised that you have stated 
in your letter that the dispute in this case "goes well beyond 
the typical factual dispute concerning a charter party" and that 
4t is your understanding "that the dispute involves not only a 
complicated set of facts, but also questions of conflict of laws, 
possible interpretations of foreign law, the effect of unfore- 
seen circucstarnces,and the lize". I would hope that you have 
not been put in the position waereby you would be disqualified to 
act as an arditrator. . 


Even though you saw fit to reject the suggestions contained 
in my letter of January 16, 1975 tefore you actuelly received it, 
I would aporeciate it if you would give some consideration to the 
list of experienced maritime arbitrators which I submitted. 


Very truly yours, * 


Lloyd C. Nelson 


LCN: mbw - 
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REPLY AFFIDAVIT OF DAVID L. MALOOF IN SUPPORT OF MOTION 
FOR APPOINIMENT OF ARBITRATOR PURSUANT TO 9 USC §5 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


In the Matter of the Arbitration between 


’ 
207 


HIDROCARBUROS Y DERIVADOS, C.A., 75 Civ. 464 (CES) 


Petitioner, REPLY AFFIDAVIT 
IN SUPPORT OF 
and PETITIONER'S 
MOTION FOR 
NEREWUS SHIPPING, S.A.» APPOINTMENT OF 
ARBITRATOR 
Respondent. 


Sew a eeaeoqane2eneaeae te 4 


STATE OF NEW YORK } 
COUNTY OF NEW YORK) 

DAVID L. MALOOF, being duly sworn, deposes and says upon 
information and belief: 

The second arbitrator in the Hideca arbitration was chosen either 
on August 23, 1974 or September 9, 1974. As of now, about five months 
later, the two arbitrators are still unable to agree on an available and 
ac ae umpire. 


“ue charter party reads in part: 


"Yn the event that the two arbitrators fail 
to appoint a third arbitrator within twe..ty 
days of the appointment of the second 
arbitrator, either arbitrator may apply 
to a Judge of «ny court of maritime 


A 291 


Reply Affidavit of David L. Maloof 


jurisdiction in the city above-mentioned 
[New York] for the appoirtment of a third 
arbitrator, and the appointment of such 
arbitrator by such Judge on such application 
shall have precisely the same force and 
effect as if such arbitrator had been 
appointed by the two arbitrators." 

Because Nereus desires to arbitrate first against Cepsa, it 
would be satisfied if an umpire is never appointed but this Court has the 
power and duty to appoint one. 

The issues in this case have little maritime substance except 
that a contract cf affreightment is involved. There is no issue of the 
unseaworthiness of the ship or any othex esoteric maritime detail. 

The issues involve an analysis of a contract, fundamental 
|breaches, waivers of such breaches, the application of Moroccan law, as 
‘well as simple questions involving ship delay. The reason that the 

demurrage claims were not paid are because Hideca never received the 
underlying papers and, therefore, had no basis upon which to make the 
payments. These papers were finally hand-delivered on July {Pron 
These claims will probably not be tiie subject of arbitration if the papers 
support them. 

Millions of doliars (about $7, 000, 000.00) ride upon the deter- 
mination of these legal concepts. Hideca's arbitrator has proposed well 
qualified persons with judicial and legal background who will be well able 
to judge these questions. The names he has proposed include Judge Stanley 


Fuld, Judge Samuel C. Coceman, Mr. Bayless Manning, Mr. Robert 
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Hellawell, Mr. Francis T. P. Plimpton, Mr. Whitney North Seymour, 
Mr. Orisen S. Marden, Mr. John J. Barret, and Mr. Edward J. Ross. 
Your Honor will find no booklet in which their names appear. 

That M:. Nelson, Nereus’ arbitrator, agrees with the above 
concept is shown by his approval of the name of Judge Lawrence Walsh, 


a former District Judge of thia Court who, unfortunately, declined to serve. 


The Nereus arbitrator has proposed commercial maritime 
people, either officers of steamship companies or maritime engineers. 
These persons certainly are well qualified in their respective fields but 
deponent respectfully suggests that a different background end experience 
is required to understand the broad legal issues here involved. 

FOR THE FOREGOING REASONS deponent requests this Court 
to disregard Nereus' request for a further delay of the Hideca arbitration 
and to nominate a third arbitrator in that arbitration so that it can proceed 


promptly. 


/s/ David L. Maloof 


ee a mtn iter ncn aaa ~ — as 


DAVID L. MALOOF 


Sworn to before me this 


20th day of February, 1975. 


Notary Public 


77 ELLEN F. CARTER os 
ry Public. St=°* ef Now Yor 
i star Wo. 245021069 
B guatitieg tn Bascza Cornty 
Con: 's8:0n Evpires Ma. ch 3 1975 
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REPLY AFFIDAVIT OF LAWRENCE W. NEWMAN DATED FEBRUARY 203. 2973 


Identical to Reply Affidavit of Lawrence W. Newman 
printed herein at pages A155 to Al65. 


MEMORANDUM AND ORDER OF JUDGE STEWART 


Identical to Memorandum-Opinion of Stewart, D.J. 
printed herein at pages A218 to A222. 
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NOTICE OF APPEAL 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


al He eas eke aie mae I a = Rh a le x 
In the Matter of the Arbitration 
between 
, NOTICE OF APPEAL 
HIDROCARBUROS Y¥ DERIVADOS, C.A., 
75 Civ. 464 (CES) 
Petitioner, 
- against - 
NEREUS SHIPPING, S.A., 
Respondent. 
Gi tase ae a ar a BA ee a ae eae lh el ane aa a a 


Notice is hereby given that NEREUS SHIPPING, S.A., 
respondent above named, hereby appeals to the United States 
Court of Appeals for the Second Circuit from the Memorandum, 
Decision and Order of the Honorable Charles E. Stewart, Jr., 
dated March 20, 1975, directing NEREUS SHIPPING, S.A., to arbitrate 
with HIDROCARBUROS Y DERIVADOS, C.A., and COMPANIA ESPANOLA DE 
PETROLEOS, S.A., in a consolidated arbitration before five (5) 
arbitrators, despite the fact that the separate arbitration 
agreements between NEREUS SHIPPING, S.A., and HIDROCARBUROS Y 
DERIVADOS, C.A., and between NEREUS SHIPPING, S.A., and COMPANIA 
ESPANOLA DE PETROLEOS, S.A., each provided for arbitration before 


a panel of three (3) arbitrators, and in effect dismissing the 


pane] of three (3) arbitrators previously appointed in the 
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Not -: of Appeal 


. 


arbitration between NEREUS SHIPPING, S.A., and COMPANIA ESPANOLA 
DE PETROLEOS, S.A. 


Dated: March 25, 1975 


By: 


A Me the Firm 
Attorneys for Nereus Shipping, S.A. 
52 Wall Street 
New York, New York 10005 
(212) 344-1030 


UNITED STATES CUURT OF ARPEALS 
FOR THE SECOND CIRCUIT 


COMPANIA ESPANOLA DE PETROLEOS,S.A, 


Plaintiff-Appellant-Cross- 
Appellee, 


against 
NEREUS SHIPPING, S.A.,; 


Defendant-Appellee-Cross- 


HIDKOCARBUROS y DERIVADOS, C.A., 
Plaintiff-Appellee, 


against — 
NEREUS SHIPPING, S.A.; 


Defendant.-Appellant 
(And one other action) 


State ui New York, 
County of New York, 
City of New York—-ss.: 


IRVING LIGHTMAN , being duly sworn, deposes 
and says that he is over the age of 18 years. That on the 29th 

day of July , 1975, he served one copies of 
Joint Appendix on 


Counsel to 
Donovan, Donovan, Maloof & Walsh, of/ , the attorneys 


for Plaintiff-‘ppellee and Petitioner-Appellee 
by delivering to and leaving same with a prop ~ person in charge of 
their office at 161 William Street 


in the Borough of Manhattan , City of New York, between 
the usual business hours of said day. 


Sworn to before me this 


29th day of July 


COURTNEY J. BROWN 
Notary Public, State of New York 
i No. 31-5472920 
Qualified in New York Count 
Commission Expires March 30, 1976 


Court Press Form No. 1-Affidavit 


Court ress Form No. 1-Affidavit--H.14 


UNITED STATES COURT OF APPEALS e 
_FOR_THE SECOND CIRCUIT 


COMPANIA ESPANOLA DE PETROLEOS,S.A, 
Plaintiff-Appellant-Cross- 
Appellee, 
against 
NEREUS SHIPPING, S.A., 
Defendant-Appellee-Cross- 
Appellant. 
HIDROCARBUROS y DERIVADOS, C.A., 
Plaintiff-Appellee, 
against 


NEREUS SHIPPING, S.A., 
Defendant-Appellant. 
(And -one_other_action)——_ 


State of New York, 
County of New York, 
City of New York—ss : 


IRVING LIGHTMAN , being duly sworn, deposes 
and says that he is over the age of 18 years. That on the 29th 

day of July , 1975, he served One copies of 
Joint Appendix on 
Baker & McKensie , the attorney 8 


for Plaintiff-Appellee and Petitioner-Appellee 


by delivering to and leaving same with » proper person in charge of 
their office at 375 Park Avenue 


in the Borough of Manhattan , City of New York, between 
the usual business hours of said day. 


Sworn to before me this 
29th day of July » 975. 


Cust Donty Jigar 


* COURTNEY J. BROWN 
Notary Public, State of New York 
No. 31-5472920 C : 
walified in New York County 
Comino Expires March 30, 1976 


Court l’ress Form No. 1-Affidavit—H.14 


UNITED STATES CQURT OF APPEALS . . 


FORTHE SECOND CIRCUIT | 


COMPANIA ESPANOLA DE PETROLEOS,S.A, 
Plaintiff-Appellant-Cross- 
Appellee, 
; against 
NEREUS SHIPPING, S.A., 
Defendant-Appellee-Cross- 
Appellant. 
HIDROCARBUROS y DERIVADOS, C.A., 
Plaintiff-Appellee, 
against 


NEREUS SHIPPING, S.A., 
Defendant- -Appellant. 
{And one-other action) 


State of New York, 
County of New York, 
City of New York—=ss.: 


‘ep 
IRVING LIGHTMAN , being duly sworn, deposes 
and says that he is over \1e age of 18 years. That on the 29th 
day of July , 1975, he served one copies of 


Joint *ppendix on 


PelesTublin, Patestides & Stratakise , the attorney s 
for Plaintiff-Appellant-Cross-Appellee CEPSA 


by delivering to and leaving same with a proper person in charge of 
their office at 46 Trinity Place 


in the Borough of Manhattan , City of New York, between 
the usual business hours of said day. 


Sworn to before me this 


Z. day of July 


“ COURTNEY J. BROWN 
Notary Public, State of New York 
No. 31-5472920 
Qualified in New York County 
Commission Expires March 30, 1976 


AFFIDAVIT OF PERSONAL SERVICE 


STATE OF NEW YORK ) 
: §$.: ’ 
COUNTY OF RICHMCND 


EDWARD BAILEY, being duly sworn, deposes and says, that deponent is not a 
party to the action, is over 18 years of age and resides at 286 Richmond Avenue, Staten 
Island, N.Y. That on the 22nd day of July, 1975, deponent served the within appendix 
upon the following appellees at the addresses indicated herein, by delivering a true copy 
thereof to each of them personally. Deponent knew the persons so served to thaxthe be the 
persons mentioned and described in said papers as the Appellees therein: 


Diamond & Golomb, Attorneys for Canadian Javelin, 99 Park Avenue, New York, N.Y. 
Booth & Baron, Attorneys for McGraw-Hill and Standard & Poors, 122 E. 42nd St., NYC 
Lord, Day & Lord, Attorneys for American Stock Exchange, 25 Broadway, NYC 
Patterson, Bellknapp & Webb, Attorneys for Dow, Jones and Pinkerton, 30 Rockefeller Plaza, NYC 
Sullivan & Cromwell, Attorneys for Bache & Co. and Miami Herald, 48 Wall St., NYC 
Delson & Gordon, Attorneys for Edwards & Hanly, Arthur Foote, Robert Della and 
Ray..ond Aronson, 230 Park Ave. NYC 
Butows'y, Schwenke & Devine, Attorneys for Weiss & Baer, 230 Park Ave., NYC 
“, Xr KEL Sk PGMs 
Breed, Abbott & Morgan, Attorneys for Burns Brc 3. & Timmins, | Chase Manhattan PL, NYC 
Leonard Toboroff, Atty. for Chartered New England Corp., F. S. Moseley and 
Estabrook, Inc., 400 Park Ave., NYC 
NKGIGG MX XK XEROC PA XAEE XD EX 
Stroock, Stroock & Lavan, Attys. for Loeb, Rhodes, 61 Broadway, NYC 
Abraham L. Bienstock, Attys. for dyer, Maguire, Dritz, 30 Broad St., NYC 
Paul Scott, Atty. for Pressman, Frohlick & Frost, 1 State St. Plaza, NYC 
Olitt, Friedberg & Kagel, Attys. for Muller & Co., 200 Park Ave., NYC. 
Cravath, Swaine & Moore, Aictys. for Pickands, Mather, 1 Chase Manhattan Pl., Nyc 
Malcolm A. Hoffman, Atiy. for Wrgght Engineers, 12 E. 41st St., NYC 
Lunney & Crocco, Attys. for Wood, Walker, 70 Exchange Place, NYC 
S:bberfeld, Danziger & Bangser, Attys. for World Mining, 230 Park Avenue, NYC 
Satierlee & Stephens, Attys. for Watts, Griffis & McQuat, 277 Park Ave., NYC 


Sworn to before me this 22nd 
day of July, 1975. 


filles (fhe, Edward siley 


[Rs . State of | New Yoru 
pa aoe an 177¢ } 


» 


——aEE 


Stloan 


STATE OF NEW YCRK _ ) 
: SS. 
COUNTY OF RICHMOND ) 


ROBERT BAILEY, being duly sworn, deposes and says, that depone..t ix not a 
party to the action, is over 18 years of age and resides at 286 Richmond Avenue, 
Staten Island, N.*. 10302. Thaten the 22 day of July , 1975 deponent 
served the within Appendix upon Larry Grimes 


attonrye(s) for SEC 


us this anttinnoh 500 North Capitol St., Washington, D. C. 


a 
the address(es) designated by said attorney(s) for that pu: pose by depositing & true Copy 
RBI Of same enclosed in a postpaid properly addressed wrapper, in an official 
depository under the exclusive care and custody of the United States post office 
department within the State of New York. 


were ee ee Bee ew ee eee 


(hud 


4 


Sworn to before me, this 


hin 
WILLIAM BAIL 
Notary Public, State of New York 4 
No, 43-0132945 
Qualified in Richmond County 
Commission Expires March 30, 1976 


